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AARON BURR AS A LAWYER. 


By EUGENE L. DIDIER. 


GALLANT soldier in the American Rev- 

olution —a brilliant lawyer — a distin- 
guished statesman —a polished gentleman, 
such was Aaron Burr. For his honorable 
services, he deserved well of his country; 
he has received obloquy and insult ; and for 
a century a dark cloud has obscured the 
bright fame of this once popular hero and 
statesman, 

Other hands will lift the pall that has so 
long darkened the fair name of this most in- 
teresting and picturesque figure in Ameri- 
can history. Other pens will tell the story 
of his heroism as a soldier, of his services 
as a senator, and as Vice-President of the 
United States,—I purpose to write of Aaron 
Burr as a lawyer. 

After an unusually brilliant collegiate 
course, he graduated at the College of New 
Jersey (now Princeton University), at the 
age of sixteen. Always a great reader, he 
continued his studies after graduation, and 
was in no haste to choose a profession. Even 
at this early period he had deliberately re- 
jected the religious creed of his ancestors 
and become a follower of the gospel accord- 
ing to Lord Chesterfield: Honor was his 
god, and Chesterfield was his prophet. 
The courtesy, the refinement, the self-pos- 
session, the high sense of worldly honor, 
which distinguished Aaron Burr through 
life and in death, was derived from the study 
of the celebrated Letters of Philip Dormer 
Stanhope, Earl of Chesterfield. 





In his eighteenth year, Burr decided to 
adopt the profession of the law, and com- 
menced the study in the office of his brother- 
in-law, Tappan Reeve. He was thus en- 
gaged when the news of Lexington reached 
him. His law books were thrown aside, 
and the ardent young patriot was soon on 
his way to the camp of Washington, near 
Cambridge, Massachusetts. During the next 
four years he was actively employed in the 
War of the Revolution, having no time for 
reading or study. In 1779, his health being 
impaired by his constant and laborious ser- 
vices in the army, he resigned his Lieutenant- 
Colonel's commission, and, after spending 
eighteen months in recruiting his health, re- 
sumed the study of thelaw. With his usual 
enthusiasm, he read from sixteen to twenty 
hours a day. At the end of six months he 
applied for admission to the bar at Albany, 
New York, and, after triumphantly passing 
a long and severe examination, was admitted 
on the nineteenth of January, 1782. He 
opened an office in Albany. His large ac- 
quaintance among prominent men, his fame 
as a soldier, his distinguished ancestors, his» 
devotion to business, and his fascinating 
manners, all combined to make his advance 
at the bar rapid and brilliant. Three months 
after opening an office, he had secured so 
lucrative a practice that he felt able to be 
married. The lady of his choice was a 
widow, Theodosia Prevost, ten years older 
than himself, with two sons by her former 
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marriage. She was not beautiful, but ac- 
complished, refined, intelligent, and in style 
and manners without a peer among the 
women of her time. There was a con- 
geniality of mind as well as of heart between 
husband and wife which made their married 
life one of ideal beauty. Within a year of 
their marriage, their only child was born, the 
beautiful, the beloved, the brilliant Theo- 
dosia, who lived to love her father as few 
fathers have ever been loved, and whose 
tragic death was a blow which staggered 
even his rare fortitude. The following pas- 
sage from one of her letters to him shows 
with what enthusiastic admiration she re- 
garded him: 

“T witness your extraordinary, fortitude 
with new wonder at every misfortune. Often, 
when reflecting on this subject, you appear 
to me so superior, so elevated above other 
men, I contemplate you with such a strange 


mixture of humility, admiration, reverence, | 


love and pride, that very little superstition 
would be necessary to make me worship you 
as a superior being; such enthusiasm does 
your character excite in me. When I after- 
wards refer to myself, how insignificant do 
my best qualities appear. My vanity would 
be greater, if I had not been placed so near 
you; and yet my pride is our relationship. 








Aaron Burr was not a great lawyer in the 
same sense that Marshall, Taney, Luther 
Martin, Pinkney, Webster, and Charles 
O’Conor were great. But as a lawyer who 
possessed all the legal weapons of offense 


| and defence, and could use them with skill 


He 
was indefatigable in preparing his causes, 
examining evidence, and employing every 
expedient. He was never surprised by his 
adversary, but often took his adversary by 


and daring, his equal has never lived. 


surprise; no adversary ever found him trip- 
ping, but he often tripped his adversary. 
He was regarded as a martinet in the pro- 
fession; he asked no favors, and granted 
none. Matthew L. Davis, who knew Burr 
long and intimately, said he would no more 
have solicited indulgence from an opponent 
in his professional practice than from an 
armed foe; but, at the same time, he rarely 
withheld any courtesy that was asked of 
him, not inconsistent with the interest of his 
client; like a gallant knight he struck rapid 
blows when engaged in legal combats. He 
was a strict practitioner; and was so fond 
of legal technicalities that he never omitted 


| an opportunity of trying his own skill with 


| that of the opposing counsel, in submitting 


I had rather not live than not be the | 
| livered in a quiet, calm, deliberate manner. 


daughter of such a man.” 

After practicing law with great success in 
Albany for eight months, Burr removed to 
New York on the twenty-fifth of November, 

¢1783, soon after the British evacuated that 
city, at that time a place of twenty-five 
thousand inhabitants. In this larger field 
he soon made himself felt as a lawyer pre- 
pared to take his place among the leaders 


of the bar. With the exception of serving 


two sessions in the State Legislature (1784- | 


5), his profession took up his entire time 
during the next eight years. 





pleas, demurrers, etc. 
He did not pretend to be an orator. He 
never declaimed; his arguments were de- 


He was never diffuse, but always to the point ; 
sometimes sarcastic, but never domineering ; 
his address was unrivalled, his manner 
courtly, his bearing cool and dignified. He 
never undertook a case which he did not 
feel sure of winning, and never lost a cause 
His style 
of speaking has been described as unique, 


which he personally conducted. 


as peculiarly his own; he was always brief; 
never loud, vehement or impassioned; but 
and impressive ; 


conciliating, persuasive 


stern and peremptory, when the subject 
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called for gravity or seriousness. 
too dignified ever to be atrifler. His enun- 
ciation was slow, distinct, emphatic. He 
spoke with great apparent ease, but could 
not be called fluent, although he never ap- 
peared to be at a loss for words, which were 
always so choice and appropriate that they 
seemed to have been carefully selected ; but 
they fell from his lips as if they had been 


written down in a prepared speech and com- 


He was 


mitted to memory. He never appeared | 
hurried or confused, or betrayed the slight- | 


est embarrassment for the want of ideas to 
support his argument, or language in which 
to clothe it. He possessed a memory so 
well disciplined as never to forget anything 


in the excitement of the legal forum which | 


in the retirement of his study he intended to 


use. He said he never spoke with pleasure | 


to himself, or even self-satisfaction, and 
seemed unconscious of the effect which he 
produced upon the minds of his hearers. 


on the same side or on opposite sides. 
General Erastus Root, who knew Burr well 
and served with him in the New York Legis- 
lature and in Congress, and often heard Burr 
and Hamilton speak in court said: “Asa 
lawyer and as a scholar, Burr was not inferior 
to Hamilton, and his reasoning powers were 
at least equal. Their modes of argument 
were very different. Hamilton was very 
diffuse and wordy. His words were so well 
chosen, his sentences so faultlessly formed 


into a swelling current, that the hearer would 


| be captivated. The listener would admire if 


| he was not convinced. 


: 
ton was flowing and rapturous. 





A contemporaneous lawyer said: “Colonel | 
Burr pursued the opposite party with | 


notices, motions, applications, bills, and re- 
arguments, never despairing himself, nor al- 


comfort, nor repose. Always vigilant and 
always urgent until a proposition for com- 
promise or a negotiation between the parties 
ensued. ‘Now, move slowly,’ he would say ; 
‘never negotiate in a hurry.’ 
a remark he made on this subject which ap- 
peared to be original and wise: There is a 
saying, ‘ never put off until to-morrow what 
you can do to-day.’ 
said, ‘for sluggards; the better reading of 
the maxim is never do to-day what you can 
do as well to-morrow; because something 
may occur to make you regret your prema- 
ture action.’” 

In every case of importance tried at the 
bar of New York, from 1784 to 1800, Aaron 


| elaborate arguments. 


Burr’s arguments 
were generally methodized and compact. I 
used to say of them when they were rivals at 
the bar that Burr would say as much in an 
half hour as Hamilton would in two hours. 
Burr was terse and convincing, while Hamil- 
They were 
much the greatest men in this State, and 
perhaps in the United States.” 

In a twenty-minute speech, Burr often 
completely demolished Hamilton’s most 
Until he was elected 


| Vice-President of the United States, Burr 
lowing to his adversary confidence, nor | 


had no superior either at the bar of the 
State of New York, or in the United States. 
Said a lawyer of the time: “No lawyer 
ever appeared before our tribunals with 


| his case better prepared for trial, his facts 


I remember 


‘That’s a maxim,’ he | 


Burr and Alexander Hamilton were either | 


and legal points being marshalled for com- 
bat with all the regularity and precision of 
a consummate military tactician. No pro- 
fessional adversary has ever boasted of hav- 
ing broken, or thrown into confusion the 
solid columns in which he had formed them, 
or having found spaces in their lengthening 
line, or having beaten him by a ruse de 
guerre. He never heeded expense in com- 
pleting his preparations for trial; and while 
laborious himself, he did not stint the labors 
of others, so far as he could command or 


procure them. Every plea or necessary 
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paper connected with his causes was in the | 
first place multiplied into numerous copies, 
and then abstracted or condensed into the 
smallest possible limits, but no material | 


point or idea was by any means to be | 
His propensity to condensation 
He would 


omitted. 
was a peculiar trait in his mind. 
reduce an elaborate argument extending | 
over many sheets of paper to a single page.” 
Aaron Burr came to the bar at a very 
favorable time; the courts were crowded 
with business; almost every principle of 
law had to be settled, and most of the | 
former leaders of the New York bar were 
excluded from practice in the courts because 
they had adhered to the Tory side in the 
Revolution. Up to this time no case had 
been reported in the thirteen States, conse- 
quently there were no written decisions to 
cite, no precedents to follow, no rules to 
guide the court and counsel. Every legal 
point bearing upon each individual case had 
to be argued every time. Burr’s memory, 
which was wax to receive and marble to re- 
tain, gave him an immense advantage in the 
practice of the law. As already mentioned, 
he enjoyed a large and lucrative business, 
estimated at ten thousand dollars a year, 
which was a very handsome income in those 
days. His remarkable success at the bar 
was not the result of flowery declamation, 
impassioned eloquence, or the rhetorical | 
beauty of his language. He used plain, 


solid, concrete language, depending for suc- | 


cess upon a clear presentation of the strong 


points in his causes. Burr’s style as a 

speaker was like that of Sallust as a histo- | 
rian: his sentences were terse, his language 
choice, but plain, so that every person could 


understand him. Hamilton was more like 


| 


| patience. 


It was said that Hamilton’s eloquence in- | 
duced a great elevation or depression of the | 


Cicero: his language was full, flowing, orna- | 


mental and impassioned. 


mind, consequently could be easily followed 
by the note-taker. Burr’s was more persua- 
sive and imaginative. He first enslaved 
the heart, and then led captive the head. 
Hamilton addressed himself to the head 
only. Yet Burr was very concise in his lan- 
guage; every word was in its proper place 
and seemed to be the only one suited to the 
place. He made few or no repetitions; if 
what he said had been immediately sent to 
the printer, it would have wanted no cor- 
rection. 

Burr’s definition of the law —‘‘ whatever 
is boldly asserted, and plausibly maintained,” 
— was pointed, if not true. He lived up to 
this cynical maxim in his own practice of 
the law, and was the most successful lawyer 
of his time. 

Aaron Burr never displayed so much legal 
knowledge and talent, so much energy and 
activity, as during his trial for treason, at 
Richmond, Virginia, in 1807. Some of the 
greatest lawyers in the United States were 
engaged in that trial,— Luther Martin, Wil- 
liam Wirt, George Hay, Alexander M’Crae, 
Edmund Randolph and John Wickham. In 
this group of legal giants, Burr was the real 
leader of the defence. He was consulted 
before any step was taken; not a motion 
was made, not a point yielded without con- 
sulting him. As usual, his manner was calm, 
dignified, polite, impressive. The volumi- 
nous report of this celebrated trial shows with 
what transcendant ability he displayed day 
after day, and hour after hour, through that 
long, bitter, vindictive prosecution, in which 
all the power, resources and influence of the 


| President of the United States were employed 
| to hound one man to death. This same 


record shows no less clearly the man’s rare 
fortitude, remarkable courage, and exquisite 


Jefferson, having committed himself to the 
declaration that Burr was guilty of treason, 
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thought himself bound to prove the charge ; 
the President had alarmed the country with 
the cry of “wolf!” and in order to escape 
being laughed at felt bound to make good 
his accusation. For this purpose he left no 
stone unturned,— for this purpose he sum- 
moned witnesses, and threatened them with 
the strong arm of the government,—for 
this purpose he vilified Burr, —for this pur- 
pose he employed the brilliant talents of 
William Wirt; in a word, Thomas Jefferson 
appears in the despicable light of a persecu- 
tor, using all the influence at his command 
to convict of a capital crime the man whose 
extraordinary exertions and splendid politi- 
cal management had placed him in the ex- 
alted position which gave him that influence. 
The world had not witnessed such hideous 
ingratitude since Francis Bacon prosecuted 
unto death his friend and benefactor, the 
young, brave, gifted, noble, generous and 
accomplished Earl of Essex. 

Not satisfied with attempting to influence 
witnesses and to force them by threats to 
testify against the accused, Jefferson wished 
to deprive Burr of the services of his princi- 
pal advocate, and asked Hay, the United 
States District Attorney, whether ‘‘ we shall 
move to commit Luther Martin [whom he 
styled ‘“‘an impudent Federal bull-dog” ] as 
particeps criminis with Burr.” The conduct 
of Jefferson in this whole matter has been 
pronounced ‘“‘a monstrous proceeding—a 
proceeding without precedent in the history 
of criminal prosecutions.” Andrew Jackson 
denounced Jefferson’s conduct towards Burr 
as a “persecution,” and it caused Luther 
Martin to declare that “ Jefferson hated Burr 
with a bloodhound’s keen and savage thirst 
for blood.” He had attempted to prejudice 
the case against Burr by declaring in ad- 
vance that “of his guilt, there can be no 
doubt.” He had proclaimed the man a 
traitor who had risked his life for years in 





the cause of his country’s liberty, while Jef- 
ferson remained at home, safe and secure. 
To the attempt of the prosecution to with- 
hold certain important papers necessary to 
Burr’s defence, Martin vehemently declared 
that “whoever withholds, wilfully, informa- 
tion that would save the life of a person 
charged with a capital offence, is substan- 
tially a murderer, and is so regarded in the 
registry of heaven.” 

Burr was always at home ina court of 
justice: there,no man was his superior, few 
his equal. He listened patiently while the 
prosecution introduced witness after witness 
in evidence of his alleged overt act, but, on 
the seventeenth day of the trial, when the 
prosecution was about to introduce indirect 
and collateral evidence, the accused thought 
it was about time to stop the introduction 
of any more testimony unless it was to prove 
the overt act. Upon this point the great 
battle of the legal giants was fought to the 
finish. During this argument, which lasted 
nine days, theré was “the finest display of 
legal knowledge and ability of which the his- 
tory of the American bar can boast.” It all 
turned upon the question whether, “ until 
the fact of a crime is proved anything may 
be heard respecting the guilty ztention of 
the person accused.” In this great debate, 
while Wickham, Martin, Randolph and Hay 
all distinguished themselves by their argu- 
ments on the legal question involved, William 
Wirt addressed himself to a sentimental view 
of the question, and in the course of his flow- 
ery and impassioned oration, which is as 
full of fiction as any romance ever invented 
by the wit of man, he drew a fancy sketch 
of the relationship which had existed be- 
tween Burr and Blennerhassett. Yet, that 
fairy-story has done more harm to the name 
and fame of Aaron Burr than anything and 
everything else besides. Chief Justice Mar- 
shall, who presided over this celebrated trial 





456 





The Green Bag. 





with a dignity, ability and impartiality which 


added a new distinction to his illustrious — 


name, rendered an elaborate opinion on the 
motion before the court, deciding that no 
collateral or indirect evidence could be of- 
fered before “the overt act” was proved, 
“because,” said the Chief Justice, ‘such 
testimony, being in its nature merely cor- 
roborative, and incompetent to prove the 
overt act in itself, is irrelevant until there be 
proof of the overt act by two witnesses.” 


The case was submitted to the jury, who | 


retired, and in a few minutes they returned 
with a verdict of “ not guilty.” Aaron Burr 
was acquitted of the crime of treason, but 
he left the court room a ruined man, bank- 
rupt in fame, fortune and friends. With 
two indictments of murder pending,— one 
in New York, the other in New Jersey; 
with his occupation as a lawyer gone; with 
his beautiful estate, Richmond Hill, in New 
York, sold for debt at much less than its 
real value; with the administration news- 
papers denouncing him without mercy, and 
the opposition giving him but a lukewarm 
support, he was driven from his home and 
country with the mark of Cain upon his 
brow. 

After an exile of four years, Burr returned 
to the United States in 1812, landing in Bos- 





been treated with unjust severity, and there 
seemed to be an intention to bury the past. 
His capital was ten dollars, his office was in 
the home of a lady who had been his friend 
through all his troubles. A small tin sign 
bearing his name was nailed up in front of 
his house, and within two weeks after the 
announcement of his return had been made, 
he received in fees two thousand dollars. 
Judge John Greenwood, who was a clerk 
and student in Burr’s office for six years, 
(1814-1820), in his interesting reminis- 
cences speaks of Burr’s manner in court: 
“ He was somewhat reserved, although never 
submissive; he used no unnecessary words, 
but would present at once the main point of 
his case, and as his preparation was thor- 
ough, he was usually successful. If he 
thought his dignity assailed in any way, his 
rebuke was withering in the cutting sarcasm 
of the few biting words, and the lightning 


| glance of his terrible eyes which few could 


withstand. I may say in this connection, that 


| his self-possession under the most trying cir- 


ton, where he remained zxcoguito ten days | 


or two weeks, waiting word from his de- 
voted friend, Swartwout, as to whether it 
would be safe for him to go to New York. 
Finding that he could return without danger 


of molestation, he went to New York, and , 


after remaining concealed about a month, 
he announced through the press that “ Aaron 
Burr had returned to the city and had re- 
sumed the practice of the law at 23 Nassau 
street.” The announcement thrilled the 


city, and before Burr retired that night five 
hundred gentlemen called upon him. The | 
first feeling in New York was that he had | 


cumstances was wonderful, and he probably 
never knew what it was to fear a human be- 
ing. His manners were cordial and his car- 
riage graceful, and he had a winning smile 
in moments of pleasant intercourse which 
seemed almost to charm you. His heart 
was not in the profession of the law, but he 
was, however, a good lawyer, and well versed 
in civil, common and international law; ac- 
quainted generally with the reports of adju- 
dicated cases, and in preparing important 
cases, usually traced up the law to its an- 
cient sources.” 

One of the most important cases that he 


| conducted after his return from Europe, was 


a suit in chancery, the celebrated “‘Medcef 
Eden case.” An outline of this remarkable 
case will show Burr’s cleverness as a lawyer 
in a suit which was deemed absolutely hope- 


less. Medcef Eden was a wealthy New 
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York brewer who died in 1798, leaving his 
two sons a large amount of real estate on 
the island of Manhattan. By the terms of 
his will, the sons were to share the property 
equally, and if either died childless, the sur- 
vivor was to inherit the share of the de- 
ceased. By their extravagance, and the 
dishonesty of certain creditors, the young 
men ran through their fortune in three or 
four years, and were reduced to great poverty. 
The case was submitted to the two leading 
lawyers of New York, Aaron Burr and Alex- 
ander Hamilton, as to whether the estate 
could be recovered. Hamilton decided in 
the negative ; Burr said it could. The former 
opinion was adopted, and the matter rested 
on that decision until after Burr’s return from 
Europe, when his attention was called to 
the case by the death of one of the brothers. 
During the intervening years the property 
had greatly increased in value, and Burr 
thought it was worth an effort to try to re- 
cover it. He sought out the surviving 
brother, and having induced him to agree 
to follow his advice in all things, he under- 
took the case with his usual energy. The 
most valuable part of the property was in 
the city, held by banks and other wealthy 
corporations. These he let alone, but de- 
voted his efforts to recover a small farm in the 
upper part of the Island, his object being to 
establish the principle first, and then to pro- 
ceed against the other property. He won 
this first suit both in the lower court and in 
the Supreme Court of the State. Then he 
went for the holders of the city lots, plying 
them with a sudden storm of writs of eject- 
ments, winning suit after suit, and succeeded 
in recovering a large amount for his client 
and himself. 

Burr had, at different times, many young 
men in his office as clerks and students. 
One of these describes the manner in which 
he passed the day: ‘“ He rose at five. A 





breakfast of an egg and cup of coffee suf- 
ficed for this most abstemious of men; after 
which he worked among his papers for some 
hours before his clerks and assistants ar- 
rived at the office. All day he was dis- 
patching and receiving messages, sending 
for books, persons and papers, expecting 
everything to be done with next-to-impossi- 
ble celerity, inspiring everyone with his own 
zeal, and getting a surprising quantity of 
work accomplished. He was business in- 
carnate. About ten p.m. he would give 
over, and invite his companions to the side- 
board, and take a single glass of wine. 
Then his spirits would rise, and he would 
sit for hours telling stories of his past life, 
and drawing brief and graphic sketches of 
celebrated characters with whom he had 
acted. About midnight, or later, he would 
lie down upon a hard couch in a corner of 
his office, and sleep like a child until morn- 
ing. In his personal habits he was like a 
Spartan,— eating little, drinking little, sleep- 
ing little, working hard. He was fond of 
calculating upon how small an amount life 
could be supported, and used to think that 
he could live well enough on seventy-five 
cents a week.” 

On one occasion, soon after Burr began 
the practice of the law in New York, he and 
Hamilton were engaged on the same side in 
an important case. The etiquette of the 
bar assigns the closing argument to the 
leader of the case, but it was not decided 
who was the leader in this particular case. 
Hamilton, who had a very good opinion of 
himself, hinted that Colonel Burr should 
open the case. With that exquisite polite- 
ness habitual to him, Burr assented to the 
arrangement without the slightest opposi- 
tion. He determined, however, to give 
Hamilton a lesson. Having repeatedly 
talked over the case together, Burr knew 
every point Hamilton would make in his 
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argument, and when he came to address 
the jury, he not only used all his own argu- 
ments, but anticipated all of Hamilton’s. 
In fact he exhausted the case, and left noth- 
Consequently 
Hamilton 


ing for Hamilton to advance. 
he carried off all the honors. 
never afterwards showed an undue desire to 
take the place of honor in any suit in which 


he was jointly engaged with Colonel Burr. | 
Few men had more to forgive and more | 


to forget than Aaron Burr; and few men 
had more of the gentle grace of charity than 

this man who had suffered from the treachery 
~ of friends, the malice of his enemies, and 
the thoughtless injustice of the mean and 
ignorant. Although he believed to his dy- 
ing day that General Wilkinson had deliber- 
ately betrayed him in the Mexican scheme, 
and he despised him heartily, he never 
denounced him; although Jefferson had 
wielded all the power of the federal govern- 
ment to convict him of treason, Burr never 
seemed embittered against him. He de- 
scribed him as a man of great information, 





and very agreeable in conversation; but, of | 
no “presence,” a plain man who carried his | 
democratic principles to the verge of Jacob- | 


inism. 

During the last thirty-five years of his 
life, Burr received many private affronts 
which he bore with surprising patience. 
Sometimes, however, he would resent a 
public insult in a way that was never for- 


gotten by the witnesses, or forgiven by the | 
victim. Once, in his old age, he was attend- | 
ing court at Jamaica, on Long Island, when | 


a young lawyer attempted to win the ap- | 


plause of the court room by abusing Ccl- 
onel Burr in his opening speech. Burr 
listened patiently to the tirade of the young 
blackguard who was about fifty years his 
junior, and rising to reply, said in his bland- 
est manner, and without a sign of irritation 
in his voice: 











“T learned in the Revolution, in the soci- 
ety of gentlemen, and have since observed 
for myself, that a man who is guilty of in- 
tentional bad manners, is capable of crime.” 

This quiet remark completely quelled 
the insolent young lawyer, and was received 
with approving smiles by the crowd of spec- 
tators. 

On another occasion, a lawyer whose 
standing must have been rather doubtful, 
declined to appear in a case on the same 
side with Aaron Burr. The client decided 
to let the squeamish lawyer go, and to con- 
fide the case entirely to Colonel Burr. It 
was well known that he never undertook a 
case which he was not sure of winning, and 
that he had never lost a case which he had 
personally conducted. The opposite side 
waited to hear whether he had accepted the 
case, and when they heard he had, immedi- 
ately offered to compromise. 

The game old man continued the practice 
of law in the New York courts until he was 
nearly eighty years old. One morning, at 
the close of the year 1833, as he was walk- 
ing along Broadway, he was stricken with 
paralysis. He recovered from the stroke 
with astonishing rapidity, and was soon at 
work again, determined to be the man of 
business, the great lawyer to the last. Ina 
few months he suffered another stroke which 
deprived him of the use of his limbs. Even 
then he would not give up, but, reclining on 
a sofa in his office, he received his clients 
and wrote opinions, and dictated letters day 
after day. But, as the months went on, he 
was obliged to relinquish all business pur- 
suits and accept his changed condition. 

In his helpless state, he was made com- 
fortable by the devoted attention of a lady, 
who, with the concurrence of her husband, 
invited him to her house, and placed at his 
disposal two basement rooms, where, sur- 


| rounded by his own books, pictures and 
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furniture, he passed all but.the last few 
months of his life, having every want sup- 
plied. Opposite to his couch hung the 
portrait of his daughter Theodosia; and for 
hours at a time he would silently gaze upon 
the face of his beloved child, whose tragic 
death he said, “‘ had severed him from the 
human race.” 

Early in the summer of 1836 he was re- 





moved to Staten Island, where he was so 
much benefited by the sea air that the 
indomitable old hero actually dreamed of — 
returning to the city and resuming his law 
business. But this was only the last glim- 
mer of the dying lamp; and as the summer 
wore on he grew weaker day by day, until 
on the fourteenth of September, 1836, he 
passed away. 





A NOVEL CONTRACT. 


HE man was lanky and ungainly, and 

the woman rather pretty, though evi- 
dently an empty headed, silly little thing. 
They appeared together at the lawyer’s of- 
fice desiring to have him attest the legality 
of a document which the man had prepared 
at the cost of infinite labor and patience. 

In response to the lawyer’s questions they 
divulged the fact that the wife had eloped 
a month before with another man, and a 
goodly share of the household effects, and 
on her return the forgiving husband desired 
some proof from her that her penitence was 
sincere, and at the same time some protec- 
tion for the future. The following is the 
document presented : 

Pe davan dec 17th 08. 

this Contract is to Certfie agreement Be- 
twen the said Parties the first Parties B. W. 
Jones an the secont Partey Marthe G. Jones 
of the city of h...... , do agree to Bury 
the truabel that Hapend On the 14 day Of 
Dec. 1898. the secont Partey Marthe G. 
Jones on that day lift Home an Childern an 
Went to Rochesty to Work for Alburt Hoge 





an On the 17 day of dec, Returned Home 
toh...tothe first Party B. W. Jones. an 
the Buth Parties agree to Hear By agree to 
the folowing agreement that they Will the 
first time theat Eny thing acurs Betwen the 
Parties, an Eather Party, B.W. Jones or M. 
G. Jones disides to Part ther Home, they 
shall Just take the Close they Have in the 
House Hold, and leve all the House Hold 
goods and the 3 Childern, Tomy J., Merty 
R.an L. S. Jones With the Party that is lift 
Behind. He shall Have full Charge Of all 
the goods in the House an the three Childern 
Hear By menchund a Bove. An Both agree 
to Hear after be as Hasbun an Wife should, 
By Eachother, an Eather Partey fails to full 
fill this agreeament the Other Partey is to 
Have full Controll Of all that is spefied in 
thaes ritins, an the Partey that goes Back 
On the agreament is to lose all titill in 
goods Or Childring, an the party that stands 
to the Paprs shall for efer Controll all hear 
By spefied. 

B. W. Jones. 

MARTHE G., JONES. 
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THE CONTROL OF “TRUSTS.” 


By Harry Eart MONTGOMERY. 


HE discussion of the “trust” problem | gation of capital. A corporation is a privi- 


has passed through the hysterical, dema- 
gogical and denunciatory period, and has 
now entered upon that stage where calm, 
sane and deliberate judgment prevails. The 
thoughtful minds of the country have come 
to agree on certain phases of this question, 
among which may be cited the following :— 

First: That the giant corporation, mis- 
called a “trust,” is a step in the natural, 
logical and evolutionary development of the 
co-operative idea in the economic world. 

Second: That there are many good fea- 
tures as well as many bad features connected 
with “trusts,” in the way they are organized 
and conducted. 

Third: That “trusts” are becoming more 
numerous, year by year, and that they now 
are, and will continue to be, live, controlling 
factors in the commercial life of our nation. 

Fourth: That to take away the charters 
of the corporations commonly known as 
“trusts” would be unfair and unjust to their 
stockholders, and would be productive of 
great loss and injury to the whole people. 

Fifth: That it is imperative that some 
means be found at once to regulate and con- 
trol the “trusts” so as to preserve their 
. good features, and at the same time to de- 
stroy their power to harm. 

Sixth: That it is the duty of the State 
Legislatures to take hold of this problem, 
and to pass laws tending to its solution, un- 
til such time as power shall be vested in 
Congress to enact a general corporation law 
applying to all corporations throughout our 
land. 

A “trust,” in the common acceptation of 
the term as applied to industrial combina- 
tions, is a corporation having a large aggre- 





lege granted by a government to a few 
citizens permitting them to co-operate and 
carry on a joint enterprise without partner- 
ship restrictions and liabilities. A corporate 
charter is sought because it enables its own- 
ers to exercise certain functions impossible 
to individuals and to partnerships. Being a 
privilege highly prized, it ought not to be 
given without adequate compensation. This 
principle is the basis of the theory upon 
which our government was reared. 

A corporate privilege is worth to its own- 
ers just what it will earn, and no more and 
no less. Ifa corporation does business at a 
loss, or comes out even, the privilege of be- 
ing incorporated is worth practically nothing. 
If this privilege is the means whereby money 
is made, then the privilege is worth some- 
thing. If the earning power of this privilege 
is greater than is the earning power of in- 
dividual dealers, or of partnerships, then it 
is unfair and unjust to the many to permit 
the few, through the gift of the State, to 
outstrip them in the race for wealth. And 
if the possession of this corporate privilege 
gives to the few owners the opportunity to 
make money at the expense of the many, as 
sO many corporations are doing to-day, the 
State should step in, and, so far as possible, 
equalize the rights of all. This the State 
can do in but one way,—by means of its 
power of taxation. 

That the State has a right to levy a tax 
as a payment for the giving of a corporate 
charter, the courts have repeatedly held. 
But how to lay this tax? Shall it be on 
corporate assets, on capital stock, on divi- 
dends, on the volume of business, or on 
profits? Experience has shown that the 
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rule laid down in the case of The People vs. 
The Home Insurance Company, 92 New 
York Court of Appeals 341, is the only one 
that is both just and equitable. The Court 
said: “It can hardly be denied that the fair 
measure of the value of the franchises of 
corporations would be the profits resulting 
from their use, and in adopting such a rule 
of estimate no one could justly complain of 
its being unequal in its effects upon different 
corporations, or unjust in its general opera- 
tion.” 

No distinction should be made between 
corporations in the matter of their taxation, 
except, perhaps, in the cases of banking and 
insurance companies and charitable associa- 
tions whose functions are entirely different 
from those of business and industrial corpo- 
rations. Such a tax may be levied in the 
manner following : — 

In the first place, there should be estab- 
lished a Corporation Department, to incorpo- 
rate associations and to have charge over, 
and the control of, all corporations chartered 
by the State or doing business in the State. 
The head of this department should be ap- 
pointed by the Governor, to hold office during 
the term for which the Governor is elected. 
For so important an office as this, great care 
should be taken that an able, honest and un- 
approachable man be selected. If the office 
was elective, favoritism or corruption in the 
official would be punished by the election of 
a new man. No political party or office- 
holder would necessarily be blamed for the 
official’s downfall. If, however, the office 
was appointive, not only the appointee, but 
the Governor and his party would be held 
responsible, and thus a better man would 
more likely be obtained. 

The incorporation tax should be abolished, 
so as to encourage the formation of corpora- 
tions; for it is to corporations with their 
large aggregation of capital that we must 


| 





' give full details as to its organization ; the 





look for the development of our country. 
Without corporations, our manufacturers — 
could not compete with the corporations of 
England, of France, and of Germany, in the 
race for the Asiatic and South American 
markets. 

To extend our markets, and thereby pro- 
vide an outlet for our surplus productions, is 
the crying necessity of our economic life. 
Unless we do obtain a foreign market in 
which to dispose of our goods, the grim form 
of the black panic will soon raise its head in 
our land. And to obtain these markets giant 
corporations must be met and conquered by 
more powerful and far greater aggregations 
of capital, organized in the form of corpora- 
tions. 

The real and personal property owned by 
corporations should be locally assessed and 
taxed in the civic divisions in which the 
property is located, the same as the real and 
personal property owned by individuals. The 
reason is twofold. The local authorities 
have a better knowledge of the value of 
property situated in their locality, better fa- 
cilities for obtaining this knowledge, and 
therefore would make fewer mistakes than 
would a board of examiners composed of res- 
idents from different parts of the State; the 
cities and counties depend largely for their 
support upon the taxes levied upon the prop- 
erty of corporations located within their ju- 
risdiction, and to withdraw.this revenue would 
cause confusion and would increase the bur- 
dens of the local taxpayer. 

If such taxes were abolished, corporations 
would be organized to hold real and personal 
property for individuals, thus depriving the 
government of a large part of its revenue. 

Every prospectus or advertisement issued 
or published with a view of obtaining sub- 
scriptions for shares or for bonds of a corpo- 
ration, organized or to be organized, should 
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contracts into which the promoters or organ- | 
| wise, the actual amount of surplus and the 
| nature and mode in which it has been used 


izers have entered ; the consideration paid for 
property purchased or acquired ; the amount 
of money to be used for preliminary ex- 
penses ; the amount to be reserved for work- 
ing capital, and all information necessary 
for safe and intelligent investment. Fora 
false statement, or for issuing a prospectus 
which does not make a full disclosure of the 
corporate affairs, the promoters and their 
associates, the officers and their agents, 
should be held legally responsible and be 
subject to a fine or imprisonment. 

The head of the Corporation Department, 
through his staff of examiners, annually 
should examine the affairs of all corporations 
organized in the their 
books, agreements, receipts, expenditures, 


State, inspecting 


vouchers, records of meetings of directors 
and stockholders, and report the condition 
of their affairs as of the first of January of 
each year. Power should be given him to 
compel the attendance of witnesses to be ex- 
amined under oath. And if it should be 
found that the corporation was over-capital- 
ized or was violating any of the laws of the 
State, or of the United States, the Corpora- 
tion Department, after giving a thirty days’ 
written notice to rectify the wrong, should 
place the evidence in the hands of the At- 
torney General, who should immediately 
begin an action to annul its charter. 

All foreign corporations doing business 
within the State should be annually examined 
by the head of this department to ascertain 
the amount of business done in the State and 
to determine whether the corporation was 
obeying the laws. 

A detailed report of the examination of 
the property, business, profits and losses of 
every corporation should be made each year 
and kept on file in the office of the depart- 
ment. A summary statement of its assets 


and liabilities, the amount of stock issued and 








the amount paid thereon, in cash and other- 


and invested, should be published in the 
State paper and also in 
published in the county where the prin- 


one newspaper 
cipal place of business of such corpora- 
tion is located. | Such notice would furnish 
sufficient data for safe and intelligent invest- 
ment. By means of a State Board of Exam- 
iners the affairs of each corporation would be- 
come known, and the purchaser of bonds and 
stocks could rely upon the Board to see that 
the corporations were not over-capitalized 
and that they were doing business honestly 
and fairly and within the provisions of law. 
In this way, the corporation, the purchaser of 
corporate bonds and stocks, and the general 
public would be protected. The State, which 
gives toa group of citizens a charter of in- 
corporation, a special privilege, an advantage 
they did not possess as individuals, has the 
right to know that the privilege is not being 
used unfairly or illegally. If a corporation 
is legally organized and is conducting a legit- 
imate business, no injury will be done it by 
inspection. 

Every corporation is rated according to the 
profits made. The corporate charter is val- 
ued exclusively by the prosperity of the cor- 
poration. A tax upon the profits would be 
governed by actual results and be equal in 
its effect upon the different corporations and 
be just in its general operation. Whether or 
not a corporation has a special privilege in 
the nature of a monopoly given by a patent, 
by the tariff, or by the control of the market, 
would make no difference in the laying of the 
tax. Ifacorporation possessed any of these 
privileges, it would be obliged to pay for them, 
and to pay for them in proportion to their 
value, as evidenced by their earning power. 

A corporation should be permitted to earn 


| a reasonabie profit on itsassets. If this per- 
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mission were taken away, all incentive to do- 
ing business would be killed, the affairs of 
corporations would be wound up, and the 
State would be compelled to face the condi- 
tion of having ninety fer cent. of its factories 
closed, thousands of workingmen thrown out 
of employment, and its people made depend- 
ent upon other States for the necessaries 


and the luxuries of life. That the percent- 





age of profits allowed should be liberal no | 


one will question. While four per cent. may 
be the average value of capital, we would 
suggest the allowance of six per cent. of ac- 
tual net profits on the fair market value of 


the tangible assets of the corporation, as this 
percentage would be large enough to stimu- | 
| ascertained the percentage of actual net 


late business and not so large as to work in- 
justice between corporations and individual 
dealers. We do not mean the allowance of 
six per cent. only from the date of the en- 
actment into law of this proposed plan, but 
an allowance of six fer cent. profits on the 
actual tangible assets of the corporation for 
each and every year of its existence. 


Most corporations make no profits and de- | 


clare no dividends for some years after their | 


incorporation. And to tax them when they 


are beginning to make money, without tak- | 
ing into consideration the years when the | 


One-tenth "of first 

One-ninth of second “ “6 
One-eighth of third es “ 
One-seventh of fourth “ “ 
One-sixth of fifth “ ‘“ 
One-fifth of sixth ‘“ “ 
One-fourth of seventh ss “ 
One-third — of eighth “6 ‘ 
One-half of ninth “ ‘“ 
Six-tenths of tenth ‘“ ‘“ 
Seven-tenths of eleventh “ “ 
Eight-tenths of twelfth a “ 
Nine-tenths every ” a 


It is reasonable to assume that corpora- 
tions will make all the profits they dare. And 
if we place a progressive graded tax upon 


stockholders’ money was earning nothing, 
when the stockholders were devoting their 
best thought and labor without any, or with 
small compensation, to make the privilege 
worth something, would be unfair, unjust 
and inequitable. A corporate charter is 
worth practically nothing, unless brains and 
money are expended to establish it on a pay- 
ing basis in the business world. The value 
of a corporate charter represents the privi- 
lege plus the brains and the money used to 
develop it. And the brains and the money 
expended should be taken into account, 
when a tax is levied on the profits earned by 
or through the privilege. 

After the State Board of Examiners has 


profits earned by a corporation for each and 
every year of its existence, based upon the fair 
value of its tangible assets for each year, it 
should allow a profit of six per cent. for each 
and every year since its incorporation ; and 
if the average of net profits earned during 
its corporate life does not exceed that 
amount, no tax should be levied. -Only up- 
on the excess of six per cent. of average net 
profits earned, should a tax be placed. Such 
a tax upon profits might be graded as fol- 
lows : 


per centum of net profits above six per centum. 


“ec “ “ “cc 


eighteen fer centum. 


their profits, their incentive to overcharge 
and increase their profits beyond a fair 
amount will be gone, and their time, thought 
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and energy will be taken from their calcula- 
tions as to how much they dare to make, to 
be bestowed in making better the quality of 
their productions, in extending their mar- 
kets and in holding their place in the busi- 
ness world. Franchises, special privileges 
and tariff protection will not produce the 
valuable monopolies they are doing to-day, 
for then the monopoly will not be allowed to 
yield the large profits that are now enjoyed 
by the few to the exclusion of the many. If 
a corporation has to pay as a tax nine-tenths 
of each per centum of profit above eighteen 
per cent., it will not risk the losing of its 
trade for the sake of making one-tenth of a 
per cent. and the people will get the benefit 
of a cheaper price and a better article. 

In determining the actual net profits of a 
corporation the Board of Examiners should 
annually ascertain the fair market value of 
the tangible assets of the corporation, not 
taking into consideration the franchise, the 
capital stock, or its bonds. This value may 
be obtained by an examination of the officers 
and the books of the corporation, and of ex- 
perts in the line of business investigated. The 
Board should deduct from the total earnings 
of the corporation the necessary and reason- 
able expenses of its management, including 
the actual amounts spent in renewing the 
plant, the cost of materials purchased and 


used, together with the taxes paid on its 
property, business or profits to all munici- 
palities. And having obtained these amounts, 
it should by ordinary business methods fig- 
ure the percentage of profits earned in rela- 
tion to its corporate assets. 

Every ten years the Board of Examiners 
should ascertain the fixed average of profits 
earned by each corporation for that period. 
If the average of profits does not exceed six 
per cent. annually the State should refund 
to the corporation such moneys received dur- 
ing such period as a tax on its profits above 
six per cent., or so much thereof as to make 
the average of profits untaxed equal to six 
per cent.; thus allowing to every corpora- 
tion an average of six fer cent. profit on its 
tangible assets during the period of its ex- 
istence. 

A tax should be levied on all foreign cor- 
porations doing business in the State, upon 
the amount of business done in the State, in 
the manner provided by the laws of the 
State of New York. A rate of taxation 
should be adopted, to make foreign corpora- 
tions pay the same proportion of tax that 
is levied on domestic corporations, so as not 
to drive domestic corporations to wind up 
their affairs and incorporate in another State, 
and come back to do business in their old 
| market, 
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A QUESTION OF LAW. 
By E. S. 











In an evil hour B 

Made a note to an assignee, 
Wherein and whereby 
(I don’t know why) 
He promised to pay 
To the order of A, 
Six months hence, 
Twelve cents. 


. One month before that note reached its 
fruition, 
A made up his mind to retire to perdition, 
He leaves a large till, 
But no will —no will! 
And now from all quarters 
The sons, wives and daughters 
Of his sisters and brothers and nephews 
and nieces 
Stand ready to tear his great fortune to 
pieces. 
Actions are started, 
And dear ones are parted ; 
Suits of all sorts 
Are begun in all courts, 
And fearing lest some of their plans should 
miscarry, 
Some of the relatives certiora7?, 
With E. C. & B. 
For the administrators, 
And F. H. & G. 
On the part of relators. 
Actions are lost 
With tremendous cost, 
Actions are won 





No one knows when begun, 
And learned decisions 
Are reversed, with revisions. 
Counsel on all side acquire great wealth ; 
Stenographers now leave the town for 
their health, 
While the surrogate grand, in his pride 
and his prime 
Is putting on more and more He7zrzs all the 
time. 
To cap the climax, without a compunction 
A higher court judge now grants an in- 
junction 
Restraining B, 
Or his partner, C, 
Or his wife, D, 
Or his agent, E, 
Or his counsel, F. H. & G., 
From paying the note 
That B wrote, 
During the pendency of that action — 
Thus driving both B and the heirs to dis- 
traction. 


There are the facts: 
Now a question I'll ax 
Which is sure to bore your 
Average lawyer — 
Who is entitled to what, and how ? 
Did the law hold good then? And if then, 
why not now? 
And if so, why not ? And how long hence? 
And the amount, in dollars, and the in- 
terest, in cents? 
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LANDMARKS OF 


I. 


By VINCENT VAN 


ON HIGHWAYMEN. 


The rainy mist sweeps gently o’er the village by the 
stream, 

When from the leafy forest glades the brigand dag- 
gers gleam.... 

And yet there is no need to fear or step from out 
their way, 

For more than half the world consists of bigger 





rogues than they! 
Li She, * gth cent. A.D. 


N China there is a Bench of an extraordi- | 
narily hard and unyielding fibre — but no 
Bar (to speak of) —and no jury. That such 
a condition as this should have existed in the 
vast territory of Tsin from an Unthinkable 
Then to a Certain Now, isa thing to wonder 





over. 

There are a great many people in China 
about 399,680,000 of them — all children, in 
the full sense of the word, of their Sire the 
Emperor, Son of Heaven, Brother of the 
Sun and Moon, Grandson of the Stars, Lord 
of Ten Thousand Years, the Imperial Su 
The unit of Chinese 








preme, and what not. 
government, as Sir Henry Staunton has 
wisely pointed out, is the family, and every 
province, department, district and commu- 
nity is itself a household. Williams? ascribes 
the wonderful efficiency of the Government 
to the ancient rule of Yan and Shun,—a 
strictly patriarchal chieftainship conferred on 
account of excellent character,—and to the ; 
widespread belief that the succession of Yu, 





of the Hin dynasty, were considered as de 
riving power from heaven. “When Ching- 
tang, founder of the Shing dynasty, B.C. 


' This famous poet (Li She), having been caught by 
brigands, was ordered to give a specimen of his art. The 
impromptu in the text earned his immediate release. 
Chinese Poetry in English Verse, by Herbert A. Giles. 


* The Middle Kingdom, by S. Wells Williams. 





| and no one dares to lead a rebellion. 


CHINESE LAW. 


MARTER BEEDE. 


1766, and Wuwang of the Chan, B.C. 1122, 
took up arms against the sovereigns, the ex- 
cuse given was that they had not fulfilled the 
decrees of Heaven and had thereby forfeited 
their claim to the throne. Confucius upheld 
these doctrines, but it was not till two or 
three centuries after his death that kings be- 
gan to see the wisdom of his views.”3 Wise 
those views may have been, but China is 
pagan and despotic, and pagan and despotic 


areher laws! “ Mutual responsibility among 


| all classes” — Williams’ great phrase — is the 


secret of power in the carrying out of Chinese 
law. Government rank is minutely graded ; 
officials watch each other with feline perspi- 
cuity, lest they lose their jobs; relatives 
know that if the black sheep does wrong and 


| jumps the fence they must suffer for his 


sweet sake; secret societies murder erring 
members with painstaking unobtrusiveness ; 
The 
Government is a thing by itself, seemingly 
existing for itself. The Emperor, notwith- 
standing his vicegerent heavenliness, is ex- 
pected to obey the laws of his Fathers, which 
Li founded two thousand years ago. Those 
mores matorum are everything. There have 
been few changes in “ fundamental and social 
principles” since “ The Ritual of Chan,” by 
Chan Kung, and Confucius’ “ Record of 
Rites.” One’s parents and one’s brother 
are always the first consideration. Staunton 
holds the theory that the movement of the 
progressive societies of the world has hitherto 
beeri a movement from status to contract, 


| but that China has not yet emerged from 


status ; in proof of which he designates the 
existence in China of the patrieé potestas, 
3 The Middle Kingdom. 
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testamentary power, the position of women 
and slaves, and the absence of a written law 
of contract. Even Roman law, he notes, is 
anterior to the publication of the Twelve 
Tables, 2,200 years ago. 

The Emperor’s Cabinet Council is com- 
posed of four ministers — mighty princes in- 
deed. Beneath them are six supreme boards 
called Loo-poo. The first (Lee-poo) has four 
branches, which select officials for the whole 
Empire, affix seals to edicts and proclama- 
tions, and enrol the names of the good and 
the great. The second board (Hoo-poo) 
cares for the revenue, the third (Lee-poo) 
keeps up the ancient religious rites, and pre- 
serves the temples endowed by the Govern- 
ment, the fourth (Ping-poo) controls the 
army and navy, the fifth (King-poo) super- 
vises criminal proceedings, and the last 
(Kung-poo) is a Board of Public Works. 
Over each tribunal is placed a chairman who 
reports to the Cabinet. The main business 
of the Too-cha-yun, or Board of Censors, is 
to scent out plots against the government at 
meetings of the Cabinet and the Boards. 
The Too-cha-yun also send out spies to the 
provinces. What a “spotter ” is to railroad 
employées in the United States, such is a 
censor, or his deputy, to the provincial man- 
darin. 

Oppressed though they are, at least the 
Chinese are not troubled by that Hindoo 
nuisance — caste. To be sure, one emperor 
tried to introduce it. The ancient distinc- 
tions in the Middle Kingdom were: scholars, 
agriculturists; craftsmen and tradesmen. The 
legal classification to-day is: 1. Natives and 
aliens. In the latter group are included un- 
subdued mountaineers, aborigines, and boat 
people. Perhaps the To-min of Ningpo 
ought to be counted as a separate class. 
They are musicians and sedan bearers, de- 
scendants of those traitors who aided the 





conquered. Manchus and Chinese may not 
intermarry. 3. Freemenand slaves. 4. The 
honorable and mean, who cannot intermarry " 
without losing the privileges of their class. 
Here belong aliens, slaves, criminals, execu- 
tioners, police, runners, actors, jugglers, beg- 
gars, etc. “They must pursue honorable 
and useful employments for three genera- 
tions before they are eligible to enter liter- 
ary examinations. Membership in the eight 
privileged classes is secured only by persons 
of imperial blood and connections. It should 
be remembered that rank is entirely distinct 
from title... The mass of the people are 
further subdivided into clans, guilds, soci- 
eties, professions and communities.” * 

The eighteen provinces are governed by 
officials who play a clever game of chess 
or parcheesi. The people do not count; they 
are not so much as pawns. Sons and relatives 
of the Emperor may not hold office in the 
provinces, nor may an official serve in his na- 
tive province ; consequently Peking is “ be- 
sieged”’ by eager office-seekers from whom the 
best may conveniently be picked. Moreover, 
an officer is forbidden to marry a wife from 
the province to which he is assigned (great 
gossips are they of the bound feet!) or to 
own land therein, or to give a fat appoint- 
ment to a brother or near relative ; and after 
three or four years the official must “ move 
on.” Manchu? and Chinese officials work 
together. The system of espionage is so 
exact that every officer reports upon those 
under him. Officials on trial are obliged to 
accuse themselves and request punishment, 
and many of them help to swell the list of 
500,000 suicides credited to China ina year. 
The officials are a shrewd lot, many of them 
upholders of the proverb : “ It is equally crim- 
inal in the ruler and the ruled to violate the 

' The Middle Kingdom. 


2 The Manchus (Tartars) overthrew the native dy- 


| nasty of Ming in 1644. Kwangsu is the ninth Emperor 


Japanese in 1555-1563. 2. Conquerors and | of the Tsing dynasty. 
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laws,” but as a usual thing not susceptible 
to the truth of the saying: “ Let every man 
sweep the snow from before his own doors, 
and not trouble himself about the frost on 
his neighbor’s tiles.” When he is degraded 


in rank an official loses “all save honor ;” the | 


thing honor does not annoy one much in 
Tien Chu,' where bribery among officials is 
punished according to the amount taken. 
The Blue Book of Chinese officials is red. 
This “Complete Record of the Girdle-Wear- 
ers” appears quarterly in four volumes, 12- 
mo. There are two extra books of Army and 
Banner Men. The usual orders of Court 
are sent to the provinces in script, but ex- 
traordinary events are printed on yellow pa- 


per, with dragons in the margin. “ Standing 


laws” are carved in black marble; ordinary | 


proclamations of the provincial mandarins 
are bill-boarded, and sometimes close with: 


, 


“Tremble hereat intensely,” or “I will by 


no means eat my words.” Mandarins know 
better than to oppress their people beyond a 
certain point, for section CCX. of the Code 
provides that any official driven from the cap- 
ital city and seat of government shall suffer 
death. Every mandarin of the nine ranks,— 
and mandarins are properly only such offi- 
cials,—must possess a literary degree. Lower 
officials have no rank, may be 
the provinces where they serve, and can be 
put entirely out of government employ at any 
time. 

Bribery, known as “ covering the eyes,” or 
“ opening the back door,” is a science among 
the Chinese. The high ranks set days for 
receiving “favors of esteem.” 
charity, and “appropriations” (New York 
has heard of such things), are “charged ” 
with both “ principal”’ and “ interest.’”” An 

1 A name for China which implies its heavenly char- 
acter, 

2 “ The eight banners comprising ‘all living’ Manchus 


and descendants of the Mongolian and Chinese Soldiery 
of the Conquest "— Things Chinese. 


_ rot where they fall. 


unusually generous subscriber may receive a 
peacock feather (a baronetcy), and titular 
ranks are sold for a fair price. However, it 
is only fair to say that literary achievement 
carries the candidate along without check. It 
is among the low class officials that the open 
palm is most apparent, for military police and 
officers’ servants receive no salary and are 
expected to make up the deficiency as best 
Chinese officials have been called 
experts in misappropriation and peculation. 
If an officer cannot subdue robbers, he makes 


they may. 


a little financial arrangement with them, and 
horse thieves have been known to bring their 


’ 


“ goods”’ to market, and even obligingly to 
sell stolen property to the owners thereof. 
The effect upon the people of all this ex- 
tortion is a general callousness to suffering 
in others and a thorough distrust of official- 
Since a man is responsible for the do- 
ings of his neighbors, and a village for the 
crime of one of its citizens, fires are allowed 
to proceed undisturbed, and dead bodies to 
During the first war 
with England many officers killed themselves 


dom. 


| for fear of punishment when they saw that 


natives of | 


Funds for | 


they could not carry out orders; and not so 
long ago Chinese interpreters in Canton 
were held responsible for the actions of for- 
eigners. In South China the people incline 
to form clans, which cause constant trouble 
to the Government. Robbery and dakoity 
are present in all the provinces. Taxes must 
be squeezed out. 

There are three grand orders of manda- 
rins —civil, literary and military, with nine 
classes to an order. Passing reference has 


been made to the nine classes. Members of 


these have been entered in the Red Book and 


| accepted as “ expectants,’ 


or “ candidates,” 
by the Government at Peking; so that by 
Each 
class is divided into a first and second divi- 


no means every official is a mandarin. 


sion, without difference in the uniform. The 








easeaha 
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well-known hat-button does not indicate the 
office of the wearer, and the peacock feather 
is an individual honor. On ordinary occa- 
sions rank is shown by buttons and girdle- 
clasps. Mandarins from the first to the fifth 
class wear a string of beads. A familiar 
feature of the half-dress uniform is the coni- 
cal cap with a tassel of red silk or red hair. 
The civil and literary mandarins wear the 
figure of a bird, and the military mandarins 
that of a beast, on the front of their cos- 
tumes. The court garment is extremely 
plain, in order to afford a marked contrast 
to the splendid dress of the Emperor. 

The ruler of the province is generally 
known to foreigners as the Viceroy or Gov- 
ernor-General. He may be compared to the 
Governor of a British colony, and is always a 
mandarin of the first class. His lieutenant 
is practically an associate, for the Viceroy 
must consult with him on all important ques- 
tions, and his troops are independent of 
those of his superior. The lieutenant also 
has the privilege of reporting directly to the 
Emperor. The Chinese of Kwang-tung prov- 
ince distinguish the duties of the two men 
by saying that the Governor controls rivers 
and the sea, the lieutenant the land. The 
Superintendent of Finance is a third manda- 
rin whose authority extends over the whole 
province. The land tax comes into his hands, 
and it is he who pays the officials. He must 





not be confused, however, with the Treasurer, 
who is much lower inthe scale. In criminal 
cases the Provincial Judge is the highest ju- 
dicial authority in the province. He is ex- 
pected to quell uprisings against the Govern- 
ment, and the issue of death warrants is 
among his duties. The Collector of the Salt 
Gabel also superintends the sale of native 
He is assisted by a corps of subaltern 
The Grain Collector, the lowest 
mandarin having general powers, is a kind of | 
The Tau-tai, or Cir- | 


iron. 
mandarins. 


Commissary General. 


cuit Judge, is a favorite character in Chinese 
tales and plays. Five Tau-tai are placed over 
as many circuits in Kwang-tung province. 
Military affairs come into the jurisdiction of 
this official, but not prisons. His duties are 
various, including the guardianship of corn 
stores. The Prefects are in charge of the 
prisons and act as Sheriffs-General. They 
may be found at military stations in large 
towns and in those localities where “ outer 
barbarians” appear. District Magistrates 
derive their titles from the names of their 
districts, and combine the offices of magis- 
trate, collector of taxes, superintendent of 
police and deputy-sheriff. Altogether this 
magistrate is a hard-worked man, obliged 
personally to attend to details, even to the 
coining of endless money with holes through 
it. Every month he must submit a report of 
all his cases, criminal and civil, and he is held 
blameworthy for every slip ’twixt the cup of 
the people and the lip of the mandarinate in 
his district. He must exercise the nicest 
care in sending up cases at the proper 
moment. If he should allow rebellion to 
succeed, he would be degraded two steps, 
and cashiered, the Tau-tai degraded one step, 
and so on all the way up the ranks. The 
poor District Magistrate is thus placed in the 
unusual position of fearing lest he ruin by his 
own downfall his superiors rather than his in- 
feriors in office. The Township Magistrate 
is a Justice of the Peace, with powers to in- 
flict corporal punishment for minor offences, 
and large powers of arrest. Sometimes he is 
appointed Inquisitor. The Inspector of Po- 
lice has the immediate care of the jails and 
prisons of the District Magistrate. Secre- 
taries, Treasurers and Prison Masters are 
assistants to upper class mandarins. The 
Superintendent of Customs in Kwang-tung 


| is sent direct from Peking and brings down 


upon himself the scornful words of his victims 
(well-travelled Americans will sympathize) : 











470 The Green Bag. 





“ After all, he is only one of the Emperor’s 
slaves!” 

This official is not entirely free from sus- 
picions of being a scientific smuggler. 

The legal salary of the mandarins is ab- 
surdly small, but like their Tammany breth- 
ren, they manage to eke outa living. Meadows 
guesses that the highest mandarin “makes ” 
ten times, the lowest fifty times, his 
actual pay. Fourteen thousand dollars 
would not be an unusual income for a lower 
post. 

The yamun, or court house, official resi- 
dence and prison in one, is a “ hive of indus- 
try,” and added to the buzz of talk is the 
constant “ flail-like” sound of the bamboo 
descending lustily upon the human frame. 
To the average Chinaman the yamun by day 
is much more a thing of terror than a haunted 
house by night. The sanctum of this inclusive 
dwelling is the private quarters of the chief. 
There no male servant may enter. The en- 
tire household of a yamun varies in number 
from two hundred to five hundred. 

The Shi-ye — judicial advisers and private 
secretaries — are the nearest approach toa 
lawyer which China knows. They are the 
only class which devote themselves solely to 
the study of the law. They are rarely made 
mandarins, and are not supposed to act as 
counselors. Their one business in life is to 
protect thé interests of the mandarins who 








| 


employ them, —that is, to give the magis- | 


trates the cues of their judicial examinations | 


and to see to it that decisions are legal and 
justified by the facts in the case. The Code 
of the Board of Civil Office is indeed full of 


pitfalls for the unwary magistrate. Another | 
| out which no accusations or petitions may 


duty of the Adviser is drafting and revising 


documents. Although a person who has | 


universal respect and is almost invariably a 
man of genuine scholarship and fine legal 
capacity, the Adviser can never be anything 
more than the hired servant of a mandarin, 


unrecognized by name in official circles, —a 
prompter, a thinking machine, who is never 
permitted to be present at official judicial 
examinations. The punishment-list-Shi-ye 
specialize in criminal law, while the revenue- 
Shi-ye turn their attention to fiscal law. 
The write-report and manage-account-Shi-ye, 
on the other hand, are nothing more than 
private secretaries. A mandarin will pay his 
criminal Adviser from $5,000 to $8,000 a 
year, and a private secretary may draw only 
two hundred dollars. Asa rule every yamun 
has one Adviser and one Secretary from a 
class. In a book of anecdotes the story ' is 
told of a young man who was accused of the 
shocking crime of knocking out his father’s 
teeth. The unnatural child was immediately 
condemned to death, but was left alone for a 
few moments with an Adviser, who walked 
rapidly about the room, talking every 
moment. 

“It’s a bad case,” the Adviser finally 
whispered in the boy’s ear. Thereupon he 
bit the ear very hard. 

“ What do you mean?” shouted the boy, 
jumping up and raising his fist. 

“That you are saved! You need only to 
show the prints of my teeth and say that 
they were made by your father, whose teeth, 
being shaky, dropped out!” 

The class known as Tai-shu may also per- 
haps be termed Advisers, since they act for 
litigants to the extent of drawing up their 
documents. In order to be qualified, the 
“notary”’ must pass an examination before 
his mandarin. This process is equivalent to 
a bar examination. If he is successful, the 
candidate is given the wooden stamps, with- 


be formally received at the yamun. The 
notary pastes on his door a large red card 
telling his occupation and the name of his 


_yamun. His business is supposed to be 


See A Cycle in Cathay, by W. A. P. Martin, D.D. 
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confined to putting his clients’ accusations 
into proper form ; but the poor fellow is nat- 
urally tempted to give a little “ extraneous” 
advice now and then, such as: “ You should 
contrive to provoke your opponent to assault 
you ” — even though there is a risk of the 
stamps being “forfeited.” The Adviser 
gains his income from fees charged for draw- 





ing up the documents and affixing the 
stamp. 

Every chief mandarin at a yamun has his 
“followers” whose specialty is negotiating 
bribes, — for instance, from gambling houses. 
These vermin retainers receive no regular 
salary. Asforthe Chai-yu— policemen, bailiffs 
and turnkeys—they are utterly despicable. 





LAWSUITS AGAINST ANIMALS. 


N the midst of the enlightenment which we 
| are inclined to associate with the latter 
half of the nineteenth century, it is almost 
difficult to imagine that there can have been 
any time when lawsuits were formally carried 
on against dumb animals with all the solem- 
nity of prosecution and defence, and all the 
subtleties of the strictest legal procedure. 
Down to a comparatively late period, how- 
ever, the lower animals, not only in Europe, 
but in portions of both North and South 
America, were considered as being in all re- 
spects amenable to the laws. Domestic 
animals were tried in the common criminal 
courts, and their punishment on conviction 
was death; whilst over wild animals the 
ecclesiastical courts exercised jurisdiction, 
and inflicted upon them sentences of banish- 
ment and death by exorcism and excommuni- 
cation. According to one French authority, 
the difference in the mode of procedure ap- 
plied to those animals which could be taken 
possession of and brought bodily into court, 
on the one hand, and to those which were un- 
seizable, on the other. For each course cer- 
tain casuistical reasons were found. The 
prerogative of trying domestic animals was 
supposed to be founded on the ancient 
Mosaic law, and it is to be remarked, both 
in this class of cases and in those tried by the 





canon law, advocates were assigned to defend 
the animals, and trial, sentence, and execution 
were alike conducted with the utmost formali- 
ties known to the law. 

The proceedings against wild animals and 
insects in the ecclesiastical courts were ex- 
ceedingly complicated, and their legality was 
always disputed by a certain section of can- 
onists. It was held, on the one hand, that 
the church had an inherent authority to ex- 
ercise, anathematise, and excommunicate all 
animate and inanimate beings, even whilst the 
lower animals, having been created before 
man, and being thus first heirs of the earth, 
and having also been provided for in the ark, 
were entitled to be treated with the greatest 
clemency consistent with justice. On the 
other hand, it was contended that, as the 
lower animals were devoid of intelligence, no 
such social pact as would confer authority 
to punish could ever have been made with 
them ; that no penalty attached to injuries 
committed unintentionally and in ignorance; 
and that, as the church did not undertake to 
baptise animals, she could have no authority 
to anathematise them. 

Such arguments as these, doubtless, have 
the appearance of being most suitable for the 
pages of Rabelais or Swift, but it is beyond 
question that they were carried on in sober 
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earnest, and as a serious matter of jurispru- 
dence. Grouping together for a moment the 
two classes of lawsuits against animals, it may 
be said that France seems to have had the 
unquestionable honor of initiating them, and 
of seeing the last of them. M. Berriat 
St. Prix enumerates ninety-two such cases, 
from the excommunication pronounced by 
the Bishop of Laon in 1120, against cater- 
pillars and field mice, to the condemnation 
of a cow on October 12, 1741. Boars and 
sows are, it need hardly be said, frequent 
delinquents, their offence generally being 
the eating of children with whom they had 
come in contact during their unchecked 
wanderings along the public roads. At 
Lavezurg, in 1457, a sow and her six young 
ones were indicted for having killed and 
partly eaten a child. After a trial, conducted 
with all due solemnity, the sow was found 
guilty and condemned to death, but the pigs 
were acquitted on account of their youth, 
the evil example of their mother, and the ab- 
sence of direct proof that they had actually 
been concerned in the eating of the child. 
In 1403, a sow killed and devoured a child 
at Meulan. The sow was condemned to be 
hanged, and the following is the bill of costs 
for the sow’s subsistence and execution : — 
«“ Expenses of the sow within gaol, six sols ; 
do. the executioner who came from Paris by 
order of our master the Bailli and the fvo- 
cureur du rot, fifty-four sols ; do. for carriage 
of sow to execution, six sols ; do. for cord to | 
bind and drag her, two sols, eight deniers; 
do. for gans (sic), two deniers.” The object 
of providing gloves for the executioner was, 
no doubt, that his hands should not be sullied 





by the destruction of a brute beast. 

At Basle, in 1474, a cock was tried for the 
crime of having laid anegg. The theologian, | 
Felix Malleolus, records the voluminous plead- | 
ings, and it is stated to have been proved | 
that cock’s eggs were of enormous value as | 


| 


an ingredient in certain mystic compounds ; 
that a sorcerer would rather possess a cock’s 
egg than own the philosopher’s stone; and 
that in certain lands, Satan employed witches 
to hatch such eggs, whilst from them pro- 
ceeded animals most injurious to all of the 
Christian faith and race. The facts of the 
case were admitted by the defence, but it 
was pleaded amongst other things that no 
evil animus had been proved against the cock, 
and that there was no instance on record of 
the evil one having-made a compact with one 
of the brute creation. It would be useless 
to wade through the arguments. It will 
suffice to say that the cock was condemned 
to death, not as a bird, but as a sorcerer in 
the shape of a cock, and was, with its egg, 
burned at the stake with all the solemnity 
befitting a judicial execution. 

The ordinary method of procedure against 
animals in an ecclesiastical court was a 
settled and well-recognized form. It was 
initiated by the inhabitants of a district who 
had been annoyed by certain animals. The 
court then appointed experts to survey and 
report upon the damage committed. The 
next step was the appointment of an advocate 
to defend the animals and to show cause why 
they should not be summoned. This was 
followed by their citation three several times, 
and as they of course did not appear, judg- 
ment was given against them by default. 
Then succeeded a monitotre, warning the 
animals to leave the district within a certain 
time, and it was held to be necessary that 
certain representatives of the incriminated 
species should be present in court to hear 
the monitoire pronounced. Thus, in a trial 
against leeches at Lausanne, in 1451, a num- 
ber of leeches were brought into court to 


| receive their warning, which admonished 


them to leave the district within three days. 
The leeches did not leave, and the exorcism 
was consequently pronounced. In this case 
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it is said to have been so successful that 
the leeches began to die off immediately. 
Martin Azpileneta, too, tells us that in Spain 
a bishop, standing on the top of a rock over- 
looking the sea, excommunicated the rats, 
mice, flies, and other similar animals and in- 
sects, who were destroying the harvest and 
the fruit, and ordered them to leave the coun- 
try in three hours, and that, in compliance 
with the bishop’s injunction, the greater part 
of the animals concerned, immediately swam 
to a neighboring uninhabited island, which 
had been assigned to them, where they could 
do no harm to anybody. There can be no 
doubt, however, that the very natural fear 
that the animals against whom sentence was 
pronounced might fail to comply with the 
order of the court was the reason why it 
was customary to employ all available means 
of delay in order to avoid actually pronounc- 
ing the exorcism. In some cases, indeed, it 
is recorded that the noxious animals, after 
being anathematised, became more numerous 
and destructive than before, such a result 
being attributed, of course, to the malevolent 
interference of Satan. 

One of the most celebrated lawsuits against 
animals was that in which Chasseneuz, the 


Coke of France, was the counsel for the | 


NS 





“ dirty animals in the form of rats, of a grey- 
ish color, living in holes,” of the diocese of 
Autun, about the year 1510. He pleaded in’ 
the first instance for delay on the ground that 
the rats had not been duly summoned. The 
priest of every parish in the diocese was then 
ordered to summon them for a future day. 
This was met by a demand for a further ex- 
tension of time on the ground that the rats 
had so many preparations to make. Again 
the delay was granted; and when the date 
then fixed arrived, Chasseneuz pleaded that 
his clients were entitled to a safe conduct to 
the court and back to their homes, and that 
consequently the owners of the cats in the 
neighborhood ought to give security for the 
harmlessness of the feline race. This was, of 
course, impossible, and the result was that 
the case was adjourned sine die. Turtle- 
doves were excommunicated in Canada in the 
seventeenth century, and termites in Brazil 
and Peru in the eighteenth. Enough, how- 
ever, has probably been said. The eccen- 
tricities of medizeval judicial procedure are 
numerous, but this is perhaps one of the 
greatest, and one can only conclude that our 
ancestors must have had an abundance of 
time to waste, if they were willing to spend 
it on such absurdities. 


CBE. 
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THE LIBRARY OF THE MIDDLE TEMPLE. 


By Epwarp Manson, 


Of The Middle Temple, Barrister At Law. 


S the eye from Waterloo Bridge sweeps 
the wide bend of the river and the leafy 

line of the Victoria embankment, stretching 
from Westminster and the Houses of Parlia- 
ment to the dome of St. Paul’s, it is arrested 
in its travel by a modern gothic edifice of 
stone with a highly pitched roof and fine 
oriel window overlooking the Temple gardens 
and the broad bosom of barge-laden Thames, 
alas! no longer “silver streaming,” nor set 
with enameled flowers as in Spenser’s day. 
This is the Library of the Middle Temple, 
erected in 1859, at a cost of £14,000, to 
house the growing collection of books —up 
to that time kept in what is now the new 
Parliament chamber, adjoining the hall of 
the Society. To enter the library we must 
go round by Garden Court, which is on the 
north side, away from the embankment. 
Pausing for a moment on the broad stone 
steps which lead to the library we get one of 
the prettiest pictures in London—many an 
artist fixes his campstool to sketch it :—on 
the right the garden glowing with geraniums 
or tulips; beyond, the dark background of 
the old Elizabethan Hall, and straight before 
us Fountain Court, with its plane trees and 
flashing fountain. We mount the winding 
staircase, and pushing open the door find 
ourselves in a long gothic hall, ninety-six 
feet long, forty-two feet wide and seventy feet 
high, with a shadowy roof of carved arches 
of pitch pine and lighted by cathedral-like 
windows of stained glass, seven on each 
side. Once the stained glass of these win- 
dows was full length, but so dim was the 
religious light it cast on the student’s book 
that the lower half was a few years since 





replaced by clear glass—to the gain of learn- 
ing but the loss of art. Pity that the fine 
proportions of the library should be so broken 
up by the high cross bookcases — necessary 
evil—which traverse it athwart: but they 
have their merit —they form convenient re- 
cesses, electric lighted after dark, where the 
reader can abstract himself from the world 
and attain to a blissful legal Nirvana. 

On the hammer beams may be noticed 
figures of angels bearing shields with the arms 
of the Chief Justices who have belonged 
to the Inn, Gascoyne and Popham, Hyde and 
Bramston, Saunders and Ryders, Kenyon, 
Tenterden and Cockburn, and on the base 
of the hammer beams the arms of the Chan- 
cellors and Keepers of the Great Seal, Rich 
and Clarendon, Somers and Cowper, Hard- 
wicke and Eldon, Stowell and Westbury. 
Three blank shields on each side are left to 
encourage the hopes of the rising generation 
of Middle Temple lawyers. But the chief 
feature of the library—architecturally — is 
the large oriel window which overlooks the 
Thames, emblazoned with the arms of the 
royal princes, from Richard Coeur de Lion to 
the present King of England. This window, 
with its sunny southern aspect, is delightful 
on a summer’s day. From its vantage- 
ground the eye “exults in its command,” and 
pausing for a moment in its eager quest of 
learning, turns restfully to view the busy 
scenes of lite below, and muse the aspirations 
of the poet Denham: 


“Oh! could I flow like thee and make thy stream 
My great example, as it is my theme, 

Though deep yet clear, though gentle yet not dull, 
Strong without rage, without o’erflowing full.” 
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But what of the collection of books and 
manuscripts which the library enshrines? 
The Inn possessed, it is said, some sort of a 
library in the reign of Henry VIII., but it 


must have been a very insignificant col- | 
The library really began with the | 


lection. 
bequest! of Robert Ashley, a member of the 
society, who died in 1641. His picture hangs, 
as it should do, over the door of the library, 
on the inside. It is three-quarter length, and 
represents a Spanish-looking man of about 
thirty-five, with a dark, thin face, Vandyke 
bearded, dressed in black and wearing a 
small ruff. Born in 1565, he would be five 
years younger than Francis Bacon, two years 
younger than Shakespeare, and it adds no 
little interest to his personality to think that, 
living as he did in the Temple, he must have 
known both well. It was the afterglow of 
chivalry, and Ashley had a strong tinge of 
“ Guy of War- 
wick,” ** Valentine and Orson,” and “ Arthur 
and the Knights of the Round Table” were 
the delight of his boyhood : he had ideas and 
tastes, too, liberal beyond those of the or- 
dinary lawyer. “ Finding the practice of the 
law,” says Wood, the antiquary, “to have 
ebbs and tides, he applied himself to the 
learning of the languages of our neighbours 
to the end that he might be a partaker of the 
wisdom of those nations, having been many 
years of this opinion, that as no one soil or 
territory yielded all fruits alike, so no one 
climate or region affordeth all kind of knowl- 
edge in full measure.” Among other places he 


romance in his temperament. 


visited the “ Escurial,” and translated several | 


curious and interesting works from the Span- 
ish, French and Italian.—‘Almansor the Vic- 


This catholicity of taste may be seen in his 


| library,— what is there indeed that more re- 


flects the man than his library? The earliest 


| catalogue of the Inn Library, compiled in 





1700 by Sir Bartholomew Shower, treasurer, 
must represent substantially Ashley’s library, 
and it is instructive asa study. It is arranged 
in classes. History, Geography and Miscel- 
lanea head the list, filling eighty-five pages of 
the catalogue. Theology comes next with 
fifty-eight pages. Then Biography, with 
twenty-seven pages. Then Medicine, with 
fifteen pages. Then Mathematics, with four- 
teen pages. Then Canon and Civil Law, with 
ten pages. Then Law, with eight pages, — 
what a falling off is here! — and finally Poli- 
tics, with five pages. All these are in various 
tongues, Latin greatly predominating. A 
newcataloguewas compiled in 1734, “auspicio 
et sumptu’’ Charles Worsley, the then treas- 
urer. At that time, or to be exact, four years 
later, the library numbered, according to the 
“Gentleman’s Magazine,’ 3,982 volumes.' 
Some seventy-nine works were added be- 
tween 1734 and 1766. This Worsley cata- 
logue, which is in quarto, shows an improve- 
ment in being “ordine dictionarit dispositus”’ ; 
its demerit for finding purposes is that a 
number of different treatises are often bound 
up in one volume. Some years ago a seeker 
of knowledge ranging the shelves found a 
volume lettered “ /dem Liber.” What could 
this denote? At length he discovered that it 
was the duplicate of another work in the 
library, and marked in the Worsley catalogue 
as above, and the person intrusted with pre- 


| paring books for binding had taken this for 


torious King that Conquered Spain,” “The | 


Interchangeable Course,” “The Kingdom of 
Cochin China,’”’ and “ David Persecuted.” 


' By the terms of the will the library was to be a “ pub- 
lick” library, and the testator desired that no student 
might be excluded whether of our own or any foreign 
nation, 


the veritable title of the publication in ques- 
tion. Apropos of this Worsley catalogue 
there hangs a tale which has just come to 
light in a letter published by the Historical 


Manuscript Commission, from among the 


* Among other benefactors to the library were the Irish 
Lord Chief Justice Pepys, Elias Ashmole, Bartholomew 
Shower, and William Petyte. 
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Duke of Portland’s papers at Welbeck. The 
letter is from Henry Carey,— the author of 
the well known pieces “ Sally in Our Alley” 
and “ The Dragon of Wantley,” and ancestor 
of Edmund Kean,—to the first Earl of Ox- 














Sunday, the’7th July, 1717,’ wrztten in margin 
by Lord Oxford], when your Lordship came 
to the chapel at Lincoln’s Inn, it being the last 
Sunday to Trinity term and the first after 
your late signal deliverance from the hands of 





ORIEL WINDOW OF THE LIBRARY OF THE MIDDLE TEMPLE. 


ford. It is dated in the year 1717, and con- 
tains a recital of the wrongs which Carey 
had sustained — or thought he had —at the 
hands of the Benchers of Lincoln’s Inn and 
the Middle Temple. It happened on this 
wise. We give it in Carey’s own words: 
“Upon the 2d June, 1717, last [‘It was 





your enemies.' I being at that time clerk 
of the said Chapel, set the 124th Psalm,? as 
it is in the new version of Tate and Brady: 


? Lord Oxford had been sent to the Tower on suspicion 
of connection with the rebellion of 1715. 

2“ Tf the Lord had not been on our side when men 
rose up against us, then had they swallowed us up quick, 

. . our soul is escaped as a bird out of the snare of the 
fowlers,” etc. 
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but immediately after sermon, before I had 
well got out of the Chapel, many of the 
Seniors of the Inn gathered about me and 
asked me many questions altogether frivo- 
lous, ill natured and ensnaring. Amongst the 
rest Mr. Handcock distinguished himself in 
a more particular manner by asking me, with 
some austerity, whether your Lordship was 
not my dictator. I was so pestered with the 
stale, empty jests and pretended witticisms 
of the Benchers that I withdrew to avoid 
their clamorous reproaches. The Wednes- 
day following (being the Council night) Sir 


, Joseph Jekyll, Mr. Spencer Cowper and Mr. 


Carter, then Treasurer and Chairman, began 
most violently and bitterly to inveigh against 
me and to lay my setting that Psalm before 
the Bench as an offence of the highest nature, 
aggravating their charge with so much heat 
and vehemence that the Hon. John Hunger- 
ford, Esq., and some other worthy gentle- 
men then present could scarce have room to 
put in one word on my behalf, so loudly did 
these inquisitors, like censurérs, thunder out 
their anathemas against me, and being much 
superior in number to the good few who 
took my part and would defend me, they 
passed a vote for my immediate discharge. 
The next morning one of the servants of the 


Inn came to acquaint me that they had no | 


| glect was become a perfect chaos of paper 


| 





further service for me, but that they had | 


dismissed me from my clerkship for being a 
person disaffected to the government.” 
Carey’s conduct, by the way, looking at the 
state of parties and the late perils from the 
Pretender, was certainly indiscreet in the 
highest degree; it might have involved the 
Benchers in a suspicion of Jacobitism. Now 
we come to what concerns the library: “I 
was at the same time,” says Carey, “keep- 
er of the library in the Middle Temple, under 
John Troughton, Esq., where I employed 
myself in regulating and reducing to decency 
and order a place which through long ne- 


and a wilderness of books, which were mixed 
and misplaced to such a degree that it was 
next to an impossibility to find out any 
particular book without tumbling over the 
whole. This undertaking cost me about 
twelve months’ hard labour and pains, besides 
money out of my own pocket to transcribers. 
However, I went forward with the greatest 
alacrity because Mr. Ludlow, then Treasurer, 
encouraged me by repeated promises (which 
now I may call specious and empty) of re- 
ward when completed, as now it is. I having 
made a new catalogue in five alphabets with 
columns (all of my own invention ) of all the 
tracts contained in the library, which cata- 
logue is one hundred sheets in folio, and the 
books are now so regularly ranged, and the 
catalogue so plain, easy, and exact, that any- 
body may go directly from it to any required 
book or pamphlet without any difficulty or 
hesitation ; so that not only the catalogue but 
even the library itself are evident demonstra- 


| tions of my labour and instances of their 


ingratitude to me who egged me on to this 
work without rewarding me for it.” 

This catalogue of Carey's is evidently what 
was afterwards published as the Worsley cata- 
logue. A hundred years later the number of 
books had increased from a little over four 
thousand to fifteen or sixteen thousand. To- 
day they number about forty thousand. The 
present catalogue is a very full and complete 
one, and is contained in six manuscript folio 
volumes,— one a subject matter index, the 
other five giving the names of authors. The 
society owes it to the painstaking energy of 
Mr. John Hutchinson, the courteous and 
Mr. Hutchinson has 
He is, inter- 


cultivated librarian. 
himself literary associations. 
esting to relate, a nephew of Wordsworth’s 
wife, Mary Hutchinson, to whom the poet, 
in his lines “ She wasa Phantom of Delight ” 
(written three years after marriage), dedicated 
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one of the finest poetic tributes ever laid at 
the feet of womanhood. Mr. Hutchinson has 
a boy’s recollection of his uncle, the poet, as 
a kind but reserved old gentleman, with blue 
goggle spectacles, conversing little and mus- 
ing much. He does not disguise his opinion 
that the world has thought too much of the 
inspiration which the poet drew from his 
sister Dorothy, and too little of what he 
owed to his wife. 

Words have been well called fossil thought, 
and is not this even more true of books than 
of words, the books peculiarly of a library 
like the Middle Temple, which has been ac- 
cumulating for centuries? There on its 
shelves are the fossilized strata of extinct 
forms or phases of thought, once instinct 
with life and reality. Astrology, for instance. 
In the Middle Temple Library there are 
seventy works on this once absorbing subject. 
One of these is interesting as bearing the 
signature of Mr. Ashley on the title page, 
and above it written— what was evidently 
his favorite motto for it occurs several times : 

“ Nulla gravior est jactura scienti quam temporis.” 

Some affect, says the author of this treatise, 
to despise astrology — “ pedibus conculcare”’ 
—but its reasonableness is obvious; thus: 
the humours of the human body depend on 
the circumambient air. This is treated asa 
self-evident proposition. But the circumam- 
bient air depends on the influences flowing 
from the distribution and conjunction of the 
stars. Having established the science on this 
irrefragable basis he goes on to demonstrate 
its indispensableness not only to doctors and 
surgeons but to magistrates, jurisconsults 
and theologians. And to-day all this strange 
cabalistic and occult learning of the astrolo- 
gists, with its houses, cusps, planets and con- 
junctions, is represented by what ?—-Zadkiel’s 
Almanack! 

Another subject which greatly exercised 





cestors of the sixteenth and seventeenth cen- 
turies was demonology and witchcraft. How 
prevalent the superstition was is shown by 
the large number of works on the subject in 
the library.t Indeed, a belief in witchcraft 
was in those days almost an article of the 
Christian faith,—to doubt or deny it was next 
door to atheism. Once given this deeply 
rooted prepossession that there were witches 
and that they were in league with the evil 
one, and trifles light as air, the most trumpery 
evidence, became, even to men like Sir 
Matthew Hale and Lord Bacon, confirma- 
tion strong as proof of Holy Writ. Witness 
the absurd story told by one of the witnesses 
in the trial of the witches at Bury St. Ed- 
munds (6 State Trials 647). Here is another 
sample from one of the old books, of a sup- 
posed witch arraigned for trial at Rochester 
byher vicar. His,” — the vicar’s— “sonne 
( being an ungracious boie ) passed on a daie 
by hir house, at whom by chance hir little 
dog barked ; which thing the boie taking in 
evill part drewe his knife and pursued him 
therewith even to hir dore, whom she re- 
buked with some such words as the boie dis- 
dained, and yet nevertheless would not be 
persuaded to depart in long time. At the 
last he returned to his master’s house, and 
within five or six days fell sicke. Then was 
called to mind the fraie betwixt the dog and 
the boie, insomuch as the vicar (who thought 
himself so privileged as he little mistrusted 
that God would visit his children with sick- 
ness) did so calculate as he found, partly 


| through his own judgment and partly (as he 


himselfe told me) by relation of other witches, 
that his said sonne was bewitched. He pro- 
ceeded yet further against her, affirming that 
always in his parish church when he desired 


t«The Tryall of witchcraft, with the true Discovery 
thereof, by John Cotta, Doctor of Physicke : dedicated to 
Sir Edward Coke, C. J.” 

“ Dialogul Discourses of Spirits and Divels (1601), 
By John Deacon and John Walker, Preachers. JVs//a- 


the minds — or the imaginations — of ouran- | pundus (invocatio.)” 
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to read more plainlie his voice so failed him 
as he could scantly be heard at all.” The 
vicar had asthma, which might well have ac- 
counted for it, but of course it was all the 
doing of the witch. If this sort of evidence, 
the imagination of the parties affected, were 
allowed, no person, as Sergeant Kelynge 
justly observed, would be safe. In one of the 
most curious of the old books on this subject, 
“The discovery [i. e., the exposure] of Witch- 
craft,” dedicated to Sir Roger Manwood, 
Chief Baron of the Court of Exchequer 
under Elizabeth,’ the author, Scott, pro- 
tests against the credulity on this subject, 
and the too lightly receiving of evidence of 
witchcraft; much so-called witchcraft was 
The ideas about “ Incu- 
Nevertheless, 


merely conjuring. 
bus” he dubs “ flat knavery.” 
with a charming inconsistency, this anti-wiz- 
ard gives us the forms of conjuration for 
knowing what is spoken of us behind our 
backs, for obtaining a woman’s love, for find- 
ing out a “ theefe,” for hurting with images of 
Very silly it all seems now; but who 
“We are too 


wax. 
can be wiser than his age? 
hasty,” says Charles Lamb, “when we set 
down our ancestors in the gross for fools for 
the monstrous inconsistencies (as they seem 
to us) involved in their creed of witchcraft. 
In the relations of this visible world we find 
them to have been as rational and shrewd to 
detect an historic anomaly as ourselves. But 
when once the invisible world was supposed 
to be opened and the lawless agency of bad 
spirits assumed, what measures of probability, 
of decency, of fitness or proportion—of that 


which distinguishes the likely from the pal- | 


*These were nice questions for the lawyers, too. 
Bodman reported that one confessed that he went out, 
or rather up, into the air, and was transported manie 
miles to the fairies danse, onelie because he would spie 
unto what place his wife went hagging and how she be- 
haved her selfe. Whereupon was much ado among 
the inquisitors and lawyers to discusse whether he should 
be executed with his wife or no. But it was concluded 
that he must die, because he bewraied not his wife, the 
which he forbare to do propter reventisio honoris et 
familie. 











| pable absurd — could they have to guide them 
in the rejection or admission of any particular 
testimony? That maidens pined away, wast- 
ing inwardly as their waxen images consumed 
before a fire; that corn was lodged and cattle 
lamed; that whirlwinds upstore in diabolic 


revelry the oaks of the forest, or the spits 
and kettles danced a fearful innocent vagary 
about some rustic kitchen when no wind was 
stirring, were all equally probable where no 
law of agency was understood. That the 
prince of the powers of darkness passing by 
the flower and pomp of the earth should lay 
preposterous siege to the weak fantasy of 
indigent eld, has neither likelihood nor un- 
likehood @ priorz to us who have no measure 
to guess at his policy or standard to estimate 
what rate those anile souls may fetch in the 
devil’s market.” If Lamb had, however, 
dipped into the pages of Scott’s “ Discovery” 
he would have known why — according to 
Vairus—women are oftener found to be 
witches than men. It is their “unbridled 
force of furie, women having a marvellous 
fickle naturé, what greefe soever happeneth 
unto them immediately all peaceableness of 
mind departeth, and they are so troubled 
with evil humours that out go their venomous 
exhalations.” The neurotic woman is evi- 
dently not entirely a product of the nine- 
teenth century. 

The Canon Law again! This is one of the 
subjects on which the library is strongest, 
and it owes its strength in this department, 
as well as in the Civil Law, to the munificent 
bequest of Lord Stowell, expended under 
judicious advice. The works on the Canon 
Law number one hundred and forty-one, 


| many of them huge folios, marvels of me- 


dizeval erudition. There is, for instance, the 


«Corpus Juris Canonici” 
Gibert, a vast reservoir of ecclesiastical au- 


thorities, mirrowing the mind of the medizeval 


of Joannes Petrus 


church, its good and evil, its beauty and its 
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ugliness. Let us be just to the Canon Law. | Anatomized,’”’ “A Pair of Spectacles for 
If it gave us casuistry and the inquisitor, it | those who Read Baxter,” “ Run from Rome,” 
gave us also equity and ameliorations of the | “A Currycomb for a Coxcomb,” “The Dole- 
Common Law; for no one can read its sen- | ful Knell of Thomas Bell” (a Protestant), 
tences without seeing that here is the true | etc. etc. But in the matter of manuscripts 




















THE TEMPLE CHURCH. 


source of our equity doctrines, introduced | the library cannot be said to be rich. The 
and administered by ecclesiastical chancel- | most valuable possession it can boast in this 
lors. | way are the “Notes of Cases,” by Lord 

Of tracts, miscellanci libelli (vulgo Anglice | Nottingham ; a twenty-four folio volume of 
Pamphlets nuncupatt), there is a most varied | “ Pleadings at Common Law,” by Godfrey 
and interesting assortment: “The Compleat | Sykes, a pleader of some fame in his time ; 


Woman,” “The False Jew,” “The Army | “ Law Cases of the Time of Elizabeth,” and’ 
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fifty manuscript folio volumes by Fearne, the 
learned author of “ Contingent Remainders.” 
Fearne, great lawyer as he was, was not a 
man whose whole horizon was bounded by 
the beauties of a demurrer or the intricacies 
of a real property settlement. When he 
might have been making £15,000 a year, he 
was contented to earn only a competency, 
and to spend his time on all sorts of inge- 
nious inventions, dyeing morocco leather, op- 
tical glasses, a new kind of musket, besides 
writing a treatise on the Greek accents. 
These he called his “ dissipations,” and prob- 
ably many such schemes might be found 
among these fifty manuscript volumes. 

In modern law treatises and text-books 
and in law reports, ancient and modern, the 
library is well equipped, though at the be- 
ginning of the century it was not so. It did 
not even boast at that time a complete col- 
lection of Reports. The American Reports 
are also very fully represented, and there isa 
fair collection of American text-books. 
deed, English lawyers could ill dispense with 
such works as Story’s “Equity Jurispru- 
dence” or “Conflict of Laws,” — our native 
sort yields nothing so good,— Bigelow on 
Estoppel, Greenleaf on Evidence, or May on 
Insurance. But why, if the American Re- 
ports are there in such abundance, should not 


In- 


the Reports of the courts of our own Colo- 
nies find a larger place in the library? Sure- 
ly this is a “hiatus valde deflendus.”* In 
the matter of foreign codes, too, civil and 
criminal and translations thereof ; and in the 
matter of foreign legal periodical literature, 
there is also a good deal tobedesired. Our 
insular habit still clings to us. We care far 
too little to know what other nations are do- 
ing and thinking in the domain of jurispru- 
dence and sociology. 

A lawyer without literature, it has been 
justly said, is a mere mechanic. No such 


*It seems that this deficiency is now being supplied. 











| or practise of the Church of England. 


stigma, however, need attach to any member 
of the Middle Temple, so far as opportunity 
is concerned. There is an excellent collec- 
tion of standard English works, in prose and 
poetry, from Chaucer and Hooker to Charles 
Lamband Tennyson. The biographies alone 
number two hundred and seventy-six, and 
the histories, ecclesiastical and civil, are wor- 
thy to rank with them. The Greek and 
Latin classics are there too; not, it is true, 
in the latest or choicest editions. Aristotle 
and Lucian and Demosthenes have to be ex- 
plored in mighty folios; still, they are ac- 
cessible, which is a great thing. But scholar- 
ship, alas! is becoming a tradition of the past. 
What advocate in these days would ever 
dream of launching a classical quotation at 
a judge or a learned opponent, as Erskine 


_ and Law and Scarlett did every day of their 


lives. The relish for these things has gone, 
unless it is on the principle on which Becky 
Sharpe routed Miss Pinkerton by replying 
to her in French, which that lady did not 
understand, though she superintended those 
who did. 

But here, while we are exploring, is an 
interesting document, the warrant under 
which John Bunyan was arrested and con- 
signed to durance vile in Bedford gaol: 


To THE CONSTABLES OF BEDFORD, AND TO EVERY 
OF THEM: 

Whereas informacon and complaint is made unto 
us that, notwithstanding the Kings Majties late Act 
of most gracious gen’ll and free pardon to all his 
subjects for past misdemeanors that by his said 
clemencie and indulgent grace and favt they might 
bee moyed and induced for the time to come more 
carefully to observe his Highenes laws and habites 
and to continue in theire loyall and due obedience to 
his Majtie, yett one John Bunnyon of yor said towne, 
Tynker, hath divers times within one Month last 
past, in contempt of his Majties good Lawes, 
preached or teached at a Conventicle meeteing or 
assembly under colt or p’tence of exercise of Re- 
ligion in other manner than according to the Liturgie 
These are 
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therefore in his Majties name to command you 
forthwith to apprehend and bring the Body of the 
said John Bunnion bee fore us, or any of us, or 
other his Majties Justice of the peace within the 
said County, to answer the premisses, and further to 
doe and receave as to Lawe and Justice shall apper- 
taine, and hereof you are not to faile. Given under 
our hands and seals this Fowerth day of March 
in the seaven and twentieth yeare of the Raigne of 
our most gracious Soveraigne Lord King Charles 
the Second. Ao 93 Di juxta & 1674. 
WITT SPENCER. 

WILL GERY. St Jo. CHERNOCKE. W™. DANIEL. 
T. BROWNE. W. Foster. 
GAIUS SQUIER. 

Blessed warrant! For in those hours of 
enforced seclusion from the world in Bedford 
gaol, hours which might otherwise have been 
dissipated in field preaching, the inspired 
tinker dreamed that dream —the immortal 
allegory whose charm no time can wither or 
custom stale. 

What a procession of illustrious figures — 
members of the Middle Temple — have passed 
through that library — the old and the new — 
and turned over its treasures ‘of learning 
since Ashley’s day! Men illustrious not only 
in law, but in literature, in arts and eloquence. 
Studious John Evelyn, the Diarist, who had 
chambers in Essex Court, overlooking the 
old library, must have dipped into many a 
curious volume there, albeit he spent his 
Temple period, he tells us remorsefully, in 
“dancing and fooling” more than in study. 
Clarendon must have visited it when he was 
sketching his “History of the Rebellion.” 
Edmund Burke must have used it when, be- 


fore he had “soared to the empyrean,” he 
was busy editing that useful publication —the 
Blackstone must con- 


«Annual Register.” 





stantly have turned to its bookshelves when 
he was writing his stately Commentaries, 
and Lord Hardwicke when he was preparing 
his luminous judgments. Lord Eldon must 
have found in it the materials for his famous 
argument in Ackroyd v. Smithson, and his 
brother, Lord Stowell, laid there the founda- 
tions of his unrivalled learning in ecclesias- 
ticaland maritime law and in the law of na- 
tions,—a debt afterwards acknowledged and 
repaid in his splendid bequest to the library. 
Sheridan 
when he was preparing himself to deliver 
his famous Begum oration ; and may not even 
the butterfly muse of Tom Moore — for he, 
too, was a member — have alighted in these 
“dusty purlieus of the law?” There have 
come Talfourd and Mansfield and Curran, 
Leach and Jekyll and Erle, Wynford and 
Pollock and Ashburton, Grattan and Jervi: 
and Gifford, Charles Dickens and Thackeray, 
the brilliant Cockburn and the silver-tongued 
Coleridge. And to-day the Inn has still 
names worthy to rank with those of the 
past, Lord Lindley and Sir Richard Henn 
Collins, the New Master of the Rolls, Mr. 
Justice Wills and Mr. Justice Phillimore,— 
still the torch of learning is being handed 


doubtless consulted its shelves 


on. 

Gibbon, in his Autobiography, has re- 
corded his regret that he had never exgrafted 
himself on one of the great professions. The 
phrase is a striking one, and carries a pro- 
found truth. 
traditional glories, their immortal vitality, 


From great institutions, their 


we draw an inspiration and a strength which, 
if it does not always lead on to victory, digni- 
fies and ennobles the individual life. 
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A FIGHT FOR PRIMITIVE RIGHTS. 


By Henry Burns GEER. 


T is gratifying to know, in these latter 
days of trusts, combines, and other ac- 
credited mercenary institutions that there 
are men so deeply imbued with the love of 
nature, and the sports of the primitive or 
aboriginal man, that they will go the full 


length of the law to retain what they believe | 


to be their natural rights, as inherited from 
their forefathers. 

A lawsuit in defence of this instinct, and 
these rights—a suit now famous in Western 
Tennessee and Kentucky, was very recently 
decided by.the Supreme Court of the former 
State, sitting at Jackson. 

It is of national interest, because it in- 
volved a body of water different in some 
respects from that of any other lake or 
stream in the United States, so far as we 
have record ; being none other than the fa- 
mous “ Reelfoot Lake,” a body of water that 
was born of a great natural convulsion within 
the period of the white man’s occupancy of 
this country. It lies very close to the Mis- 
sissippi river, and intersects the State line of 
the two States named above. Nearby, on 
the western shore of the great river, is the 
historical village of New Madrid, Missouri. 
Here, in 1811, occurred the seismic disturb- 
ance known as the “New Madrid earth- 
quake,” —a disturbance of ‘serra firma 
greater than any that has happened since, 
and probably the greatest since the formation 
of the continent of North America. The 


shocks occurred at different intervals for two 
or three days ; there were heavy detonations, 
and hissing sounds like the escaping of heated 
vapor, or steam; the earth rocked in wavy 
undulations and cracked open, leaving great 
fissures in various places ; and, it is recorded 
that men of well-known veracity asserted 





that the current of the river was stationary, 
if not actually reversed, for several hours. 
The chief settlements at that time were 
on the western side at and about New Ma- 
drid, an old Spanish trading post, or fort; 
and when the hunters and trappers, after 
the excitement attending the great natural 
convulsion had subsided, again ventured in- 
to the forests on the eastern shores of the 
river, and returned to New Madrid with the 
startling information that the earth over 
there had sunk and a great lake formed that 
was from two to five miles wide in places, 


| and about twenty-five miles long, they were 





scarcely believed. 
proved the truth of their assertions, and it 
was soon known and established as a fact, 
that “ Reelfoot Lake ” — child of the great 
convulsion of mother earth — had been born. 
In some parts of the lake the great forest 
trees had entirely disappeared beneath the 
water ; while in other sections their tops still 


Investigation, however, 


protruded above the waves. 
When the great river rose to the flood 


| line, during the “June rise,” —the season 


of the annual flood tide — it swept over the 
newly formed lake, and when the waters of 
the river receded the lake was thoroughly 
stocked with a magnificent assortment of fish. 
And, later, when the frosts of the late au- 
tumn came, the wild geese, brant and ducks 
of the North came down, and made a winter 
resort of the latest formation of mother na- 
ture in the Mississippi Valley. And so it 
has been recurring again and again, for nigh 
ontoa hundred years ; until “ Reelfoot Lake” 
has become a name revered by sportsmen 
both at home and abroad. 

Modern agencies have been employed to 
improve the quality of the fish in the great 
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lake, to beautify its borders, and to make it 
more attractive to the wild fowl named, by 
sowing rice and other grain of like nature 
along its shores and shallows. Hardy back- 
woodsmen erected their humble cabins near 
by, and by means of rod and gun augmented 
their annual incomes from a pleasureable 
source ; this — for several generations past. 

With the lapse of time, however, the great 
forests along the shores of the lake were de- 
nuded of their more valuable timber, and the 
agents of the lumber milling interests began 
prying into the secrets of nature, and trying 
to see the forest trees that had gone down 
in the cataclysm that formed the lake. 
Their efforts were rewarded with the knowl- 
edge that the trees were still sound beneath 
the waves. Wealthy agriculturalists looked 
longingly at the shallows of the lake, and 
dreamed fond dreams of the fertility there 
submerged, and the possibility of its being 
bared to the plow and the harrow. 

And then, like a thunder-clap from a clear 
sky, came the announcement that “ Reelfoot 
Lake” had been quietly bought up by some 
unknown agency, and was to be drained! 
The prime mover of the scheme was hastily 


J 





ferreted out, and legal action to restrain 


such an unpopular action was taken by the 
men who regarded it as an infringement on 
their sacred rights as freemen. A great 
legal battle was on. The people who lived 
in the vicinity of the lake felt that they 
were fighting for their natural, or primitive 
rights, and they were warmly seconded and 
abetted by the sporting, or rather, sports- 
men’s fraternity from several of the adja- 
cent towns and cities, and by those who 
were interested in tourists and other visitors 
during the gaming season. 





The defendant was such in the fullest 
sense of the word, and he was thrown on 
the defensive from the very first. While it 
was very probable that the lake could be 
drained by means of ditching to the river, 
aided by hydraulic pumps, yet the people 
looked upon the whole thing as some- 
thing sacrilegious. God, in his wisdom 
had so recently formed the great body of 
water, and it had been a source of so much 
pleasure and profit to the people, that to 
turn the waters away that He had thus 
gathered to them could not result in other 
than evil,—and the people would not have 
it so. 

The first legal bout was won by the plain- 
tiffs, the lower court rendering a decision in 
their favor. The defendant, however, noth- 
ing daunted, appealed the case to the Su- 
preme Court of the State of Tennessee. 
There the fight was a strong one, and long 
drawn out. The plaintiffs, however, won 
again. 

The Court held that, while “ Reelfoot 
Lake” is not a navigable body of water in a 
technical sense, it is so in the ordinary sense ; 
and that the riparian owners have such rights 
in the waters that the owners have no 
right to drain it. 

And thus the American lake that “came 
after,” the one body of water in this coun- 
try that was not here when the white man 
first penetrated “beyond the Mississippi,” 
will, by the grace of the law, continue to 
exist as a great living monument to the 
greatest natural convulsion of the earth in 
Northern America since the advent of the 
white man therein ; and further, as evidence 
of his love of the primitive and the natural 
in his surroundings. 
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LORD BOWEN. 


N an interesting and appreciative article in 
The Law Times, “FE. M.” relates the fol- 
lowing anecdotes of Lord Bowen, the “ Claim- 
ant” referred to being the famous Tichborne 
claimant : 

Bowen appeared against the Claimant — 
with Coleridge as his leader —both in the 
trial at isi Prius before Chief Justice Bovill 
and in the criminal trial “at Bar” before 
Lord Chief Justice Cockburn and Justices 
Mellor and Lush, and rendered his leader in- 
valuable aid in both. It was Bowen, it was 
said, who invented in consultation the phrase, 
“ Would you be surprised to hear that 
with which Coleridge introduced so many of 
his questions to the Claimant in his cross- 
examination. The phrase passed into a popu- 
lar catchword, but without its real signifi- 
cance being understood. “The object with 
which it was devised,” says Sir Herbert Ste- 
phen, “ was to abstain from giving in the form 
of the question the least hint as to whether 
it would be correctly answered in the affirm- 
ative or in the negative.” 

Three long years did this portentous case 
drag on, but it gave Bowen an opportunity 
of describing the scene in a graphic little 
jeu desprit: 

“ Amid the case that never ends, 
We sat and held a brief, 


Mathew and I, a pair of friends, 
And one a withered leaf.” 





“Mathew” was the present Lord Jus- 
tice — “ a withered leaf,” as he facetiously 
termed himself, because the prolongation of 
the trial was alienating all his clients. 

“ Meanwhile about us and afar 
Again arose the storm ; 
Kenealy and the Chief at war, 
Each in the best of form. 


Of virtue, science, letters, truth, 
They talked till all was blue ; 





| for shooting game without a license. 


Of Paul de Kock, the bane of youth, 
Of Bamfield, Moore, Carew: 


If fools are oftener fat or thin 
Which first forget their tongue ; 

Why all tobacco mixed with gin 
Is poison to the young: 


And whether Fielding’s better bred, 
Or Sterne so full of fun: 

Poor Mathew sighed and shook his head, 
The will of God be done.” 


A good lawyer can never be said to be 
wasted on the Bench, yet there is a great 
deal of judicial work at Misi Prius which can 
be as well, if not better, done by a man of 
no great talent or legal erudition, but gifted 
with shrewdness and knowledge of the world, 
and familiar with the rules of evidence. 
Bowen’s intellect was too fine an instrument 
for this rough work — cutting blocks with a 
razor ; his judgment too critical and fastidi- 


| ous; juries did not understand him. The 


following story is a good illustration: He 
was trying a case of burglary with a Welsh 
jury, and it was urged for the defence that 
the prisoner was in the habit of walking on 
the house-tops at midnight, and had merely 
taken off his boots and dropped into the 
house out of curiosity. In summing up, 
Bowen said to the jury: “If you believe 
that the prisoner considers the house-tops 
the proper place for an evenihg stroll, and 
that the desire to inspect the inside of the 
houses was but a natural and excusable curi- 
osity, you will acquit him and will approve 
his conduct in showing so much considera- 
tion as to take off his boots for fear of dis- 
turbing the sleepers.” The irony was un- 
marked ;. the jury took him seriously, and 
acquitted the prisoner. He never tried the 
ironical vein again. It recalls the story of 
Lord Kenyon trying an action for a penalty 
“ Gen- 
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tlemen,” said the defendant’s counsel, “ it is 
true that they have sworn my client fired at 
the bird, that it fell dead, and that he bagged 
it. It is of no use to deny that. But how 
does it appear that the bird was killed by the 


shot? What proof is there that it did not 
die of fright ?”” And the jury thought there 
was none. 


Brilliant, versatile, vivacious, overflowing 
with “intellectual conviviality ” and playful 
wit, no wonder Bowen was a fersona grata 
How gracefully could 
Some ladies ona 


in London society. 
he turn a compliment! 


Swiss tour had been climbing to a perilous | 
“You have 


eminence on an Alpine crag. 
solved, ladies,” said Bowen, “the problem 
which perplexed the schoolmen — how many 
angels can stand on the point of a needle.” 
“Good phrases,” as Beatrice says in “ Much 
Ado About Nothing,” “are and ever were 
commendable,” and Bowen was an excellent 
phrase-maker. 
speech of a brother judge troubled him. 
“There is a distressing nudity,” he said, 
“about A. L. Smith’s language.” “ Struck 
with sterility” was one of the happy expres- 
sions he coined to describe premises not rate- 
able for unproductiveness. A lecture which 
he delivered on “Education ” is strewn with 
such flowers as these: The “system of com- 
petitive examination is a sad necessity. 
Knowledge is wooed for her dowry, not her 
diviner charms”’ ; “ You may polish the pew- 
ter till it shines without its becoming silver ” ; 
“« Instruction ladled out in a hurry is not edu- 


cation”; “In ancient times, when duty to | 
the state was the keynote of civilisation, | 


education was that culture of mind and body 
which tended to turn out the ideal citizen.” 
A jurist he once playfully defined as “a 
man who knows something about the law of 
every country except his own,” and at an- 
other time remarked of volunteers: “ Volun- 





The unadorned plainness of | 
through his accredited agent, the donkey. 





teers are not, I believe, liable to go abroad 
except in case of invasion.” 

Someone had mentioned a work entitled 
“ Defence of the Church of England, by a 
Beneficed Clergyman.’”’ Bowen suggested, 
“In other words, a Defence of the Thirty- 
nine Articles, by a dona fide holder for 
value.” 

“On another occasion,” says Sir H. Cun- 
ningham in his admirable sketch of the judge, 
“reference was made to the fact that a pub- 
lisher, who was popularly credited with driv- 
ing somewhat hard bargains with authors, 
had built a church at his own expense. ‘Ah!’ 
Bowen exclaimed, ‘ the old story! Sanguis 
martyrum semen ecclesia.” 

The plaintiff in a certain case claimed a 
right to a piece of uninclosed land, and 
grounded his claim on the fact that his don- 
key had been habitually pastured upon it. 
The judge at the close of the argument in- 
quired whether the plaintiff claimed the land 


« Yes, my Lord,” was Bowen’s prompt reply ;. 


“my contention is Qui facit per asinum 
facit per se.” 

His jeux d’esprit, classical and otherwise, 
are charming. Here is a specimen given by 
Sir Henry Cunningham — a poetical request 
for a lift to the then Lord Chancellor’s break- 
fast in 1883, addressed to his friend Mathew, 
now the Lord Justice : 

“ My dear J. C., Will you be free, To carry 
me, Beside of thee, In your buggee, To Sel- 
borne’s tea, If breakfast he, Intends for we, 
On 2 November next D. V., Eighteen hun- 
dred eighty-three A.D., For Lady B., From 
Cornwall G., Will absent be, And says that 
she, Would rather see, Her husband be, D 
dash dash D, Than send to London her bug- 
gee, For such a melancholy spree, As Sel- 
borne’s toast and Selborne’s tea.” 

« What a libel on me!” adds Lady Bowen. 
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A LAWYER’S STUDIES IN BIBLICAL LAW. 
FAMILY SOLIDARITY. 


By Davip WERNER AMRAM. 


HE union of all the members of the 
T family under the supremacy of the patri- 
arch was the archtype of the union of allied 
families under the clan chieftain, and in this 
manner family solidarity was broadened to 
tribal solidarity. Ata later stage in the his- 
tory of the Jews, this principle was extended 
to the union of the tribes forming a nation 
under the headship of the king. Inall of these 
forms the underlying bond of union was be- 
lief in the descent from a common ancestor, 
necessarily involving the blood relationship 
of allthe persons constituting these several 
political divisions. Originally this kinship 
of the members of the family and tribe was 
actual, but in the course of time it became 
largely fictitious owing to the free admixture 
of alien blood. Many nations mingled their 
blood with that of the Hebrews throughout 
the long history ending with the destruction 
of the Temple at Jerusalem. The theory of 
the kinship of all the members of the family 
was not affected by this adoption of strang- 
ers, for the stranger by coming into the fam- 
ily or tribe was, by a legal fiction, presumed 
to be of its blood. We see a similar process 
now going on in our own country. The Eng- 
lish language and spirit predominate here 
and foreign elements rapidly lose their iden- 
tity, and in so doing become completely in- 
corporated into the American body politic. 
It is not unusual to hear recent immigrants 
speak of the adoption of the Constitution by 
“our fathers.” 


Family, tribal, and national solidarity are 
by no means peculiar to the Jews, although 
from the strange and remarkable part that 
they have played in the world’s history atten- 








tion has been attracted to them in an unusual 
degree, and they have been popularly accred- 
ited with an especial racial affinity for each 
other, a notion that has been a fruitful theme 
for novelists and anti-Semitic agitators. This 
solidarity is peculiar to no race or people. 
It finds its origin in the constitution of human 
nature and not in the peculiar religious or 
political character of a people. 

Among the primitive Hebrews, as among 
other primitive peoples, the family was a 
petty political body, largely independent of 
all others, wandering about under the lead- 
ership of its patriarch and looking upon other 
nomadic families with suspicion and distrust. 
It is not difficult to understand that under 
such conditions the instinct of self-preserva- 
tion would strongly knit the members of the 
family togethet for their mutual protection. 
The necessity for mutual help and the feel- 
ing of interdependence thus engendered 
among the members of the family spread to 
the tribe and the nation. Under such con- 
ditions arose the notion of blood vengeance, 
and the Goél or redeemer whose duty it was 
to fight for his kinsmen, to ransom him, 
to protect his property, to marry his widow, 
and to avenge his death; he was a dramatic 
exponent of the sacred ties of blood relation- 
ship. 

One interesting aspect of this question 
may be considered at length. Deuteronomy 
(xxiv, 16) has the following law: “ The fathers 
shall not be put to death for the children, 
neither shall the children be put to death 
for the fathers. Every man shall be put to 
death for his own sin.” The existence of 
this law necessarily implies that before its 























YIIM 


A Lawyer's Studies in Biblical Law. 491 





promulgation fathers were put to death for 
their children, and children for their fathers. 
This was in accordance with our theory that, 
as Sir Henry Sumner Maine puts it, “A 
crime was a corporate act and extends in its 
consequences to many more persons than 
have shared in its actual perpetration ; if the 
individual is conspicuously guilty, it is his 
children, his tribesmen or his fellow-citizens 
who suffer with him, and sometimes for him.” 
(Ancient Law, page 122.) There is no case 
mentioned in the Bible in which the father 
was put to death for the son’s crime, but 
there are several instances of the reverse. 
Achan, who had stolen some of the spoils of 
war, was punished by death and his entire 
family, his sons, his daughters, his cattle, and 
his property were destroyed with him. The 
act of the father had made the entire family 
accursed (Joshua, vii.24-25). (Andsee “The 
Trial of Achan by Lot,” GREEN Bac, De- 
cember, 1900.) 


Caanan by the Hebrews. When David be- 
came king the Gibeonites petitioned him to de- 
liver seven of the sons of Saul to them to be 
hanged for the crime of their father, commit- 
ted many years theretofore. David acceded 
to their request, and delivered seven of the 
grandsons of King Saul to atone for his crime 
(II Samuel, xxi, 5-9). A dramatic instance 
of the application of this principle is found 
in the case of Naboth’s vineyard, in which 
vengeance was taken on Jehoram, the son of 
King Ahab on the very land which King 
Ahab had through perjury and murder 
wrested from Naboth (II Kings, ix, 25-26). 
(And see “ The Case of Naboth’s Vineyard,” 
GREEN Baa, October, 1900.) 

Although, as we stated above, there is no 





The manner in which the | 
Gibeonites took vengeance for King Saul’s | 
breach of faith is characteristic,although the | 
Gibeonites were not of the families of the | notion of the corporate nature of crime. It 
Hebrews but a remnant of the Amoriteswho | 


had lived in the land before the conquest of | 


case in the Bible in which the father is slain 
for the crime of his son, there is a suggestion 
of it in the story of the slaying of the Shech- 
emites by Simeon and Levi, the sons of Jacob. 
They, becoming incensed at the crime com- 
mitted against their family honor by the vio- 
lation of their sister Dinah, fell upon the 
inhabitants of Shechem and put them to the 
sword. Jacob, their father, complains to 
them and expressed his fears that their act 
would bring vengeance upon him and all his 
house (Genesis, xxxiv, 30). It was a rude 
justice that made each man responsible for 
the act of the members of his family, and in 
those days, in which national government 
was unknown, it was perhaps the only way 
in which society could maintain itself. Every 
man was a policeman in duty bound to see 
that the members of his family kept the 
peace, under penalty of suffering personally 
for their transgression. 

The law in Deuteronomy above quoted 
provided that every man should be put to 
death for his own sin, and thus ended the 


was one of the steps in the transition from 
the theories of the old family law to the 
modern conception, according to which the 
individual is directly and solely responsible 
to the law for his act, irrespective of his filia- 
tion or his personal status. 

During the reign of King Amazia of Judah 
this Deuteronomic law was observed by the 
king. The Biblical record makes special 
note of this fact in these words, “And it 
came to pass as soon as the kingdom was 
confirmed in his hand, that he slew the serv- 
ants which had slain the king’s father, but 
the children of the murderers he slew not, 
according unto that which is written in the 
book of the law of Moses, wherein the Lord 
commanded saying, The fathers shall not be 
put to death for the children, nor the chil- 
dren be put to death for the fathers; but 
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every man shall be put to death for his own 
sin (II Kings, xiv, 5-6). 

One of the reasons for this law was, in all 
probability, the abuse of the right of the Goél 
to slay the murderer of his kinsman. The 
Goél was lawfully entitled to take revenge 
on the murderer, and under the theory of 
the old law he could kill the members of the 
murderer’s family also, slaying the father for 
the crime of the son, and the son for the 
crime of the father. Every such death led to 
further retaliation, and resulted in the estab- 
lishment of a blood feud between entire 
families and tribes and even nations. In a 
nomadic life such a condition of affairs 
might be tolerated, but it was entirely in- 
compatible with life in settled communities, 
and the law fixing the responsibility of the 
crime on the wrong-doer and punishing him 
only, was the result of the extension of the 
instinct of self-preservation from the indi- 
vidual to the community, for the self-preser- 
vation of the community required protection 
of the life and property of its members. 

Old ideas die hard; and even as late as 
the days of Jeremiah it was necessary 
for the prophet to emphasize the individual 
responsibility of every man for his own acts, 
in the face of the old popular conception 
that the children must suffer for the father’s 
wrong. “In those days,” says Jeremiah, 
“they shall say no more the fathers have 
eaten the sour grape and the children’s teeth 
are set on edge, but every one shall die for 
his own wickedness. Every man that eateth 
the sour grape his teeth shal) be set on 


edge.” It is here seen how the old concep- 


tion of the family responsibility had fixed 
itself in popular speech as a proverb, which, 
with the well-known pertinacity of proverbs, 
was still current among the people long after 
all reason had departed from it. 

Many years afterwards the prophet Ezekiel 
had to preach a sermon to the people on the 











same text. In the eighteenth chapter of the 
Book of Ezekiel this doctrine of individual 
responsibility is set forth with burning elo- 
quence. Psychologically it is interesting as 
showing how persistent old ideas are, and 
how extraordinary are the forces that must 
be brought to bear upon them to effectuate 
any change. A proposition that seems quite 
obvious to us required a tremendous outburst 
of oratory and prophetic zeal to impress it on 
the minds of the people of those days, and 
even then it found acceptance only among 
the few. 

Although the Deuteronomic law put an 
end to the old family responsibility for crime 
committed by one of its members, neverthe- 
less in some other respects the family re- 
sponsibility continued for a long time, and 
that was probably the reason why the people 
in the days of Jeremiah and Ezekiel were 
still dominated by this idea. Children were 
assets for the payment of debts, and they 
could be called upon by the creditor of the 
father to satisfy his debt or be seized and 
sold for its satisfaction (II Kings, iv, 1 ; Mat- 
thew, xviii, 25). The fact that after the 
establishment of the legal proposition of 
individual responsibility for crime, family 
responsibility still continued to exist in some 
other cases gave rise to some confusion of 
ideas. It is often supposed that the Deu- 
teronomic law which put an end to family 
responsibility for crime is contradicted by 
that portion of the Third Commandment 
which reads, “I the Lord thy God am a 
jealous God, visiting the iniquity of the 
fathers upon the children even to the third 
and fourth generations of them that hate me, 


| and showing mercy unto thousands of them 


that love me and keep my commandments;” 
but this passage in the Decalogue is not a 
law. It is simply a poetic way of conveying 
a certain moral truth. If this passage be 
taken literally, as all laws should, it will 
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readily be seen to be self-contradictory. If, 
for instance, the father is guilty of idolatry, 
then according to this text he and his son 


| 


and grandson and great-grandson would be | 
| body politic. The person adopted was prob- 


punished for the crime; yet, if we suppose 
that the son was not an idolater but a pious 
and God-fearing man, then according to the 
second part of the text, mercy would be 


shown to him unto the thousandth genera- | 


tion. Furthermore, if the grandson is again 
an idolater like the grandfather, it would be 
difficult to determine under a literal con- 
struction of this text, whether he was to be 
punished for the sin committed by himself or 
for the sin committed by his grandfather, or 
whether he was to be unpunished because of 
the virtue of his father. Obviously, there- 
fore, this text is not a law, but a sermon. It 
simply gives expression in a_ rhetorical 
manner to the well-known social fact that 
children suffer for the deeds of their father, 
and that they enjoy the results of their 
fathers’ virtues, not by reason of any legal 
enactment, but through the force of a certain 
undeterminable public sentiment. By mak- 
ing this distinction between the legal and 
ethical views of the question, we can under- 
stand how the notion of family responsibility 
continued to exist in the popular mind even 
after it had been legally abolished. It will 
always continue to be a strong theme for 
preachers and moralists. 

As was above suggested, the theory of the 
kinship of members of the family was not 
disturbed by the admission of strangers hav- 
ing alien blood. Adoption by proper formali- 
ties was not unknown, and was undoubtedly 
frequently practised among the ancient 
Hebrews. Strangers taken into the body of 
the Hebrew people by adoption were usually 
prisoners of war or freedmen. The early 
nomadic life of the patriarchal age precludes 
the idea of the extensive adoption of strangers 
in other instances than these. When city 


| XV, 2-3). 





life was established and persons from dif- 
ferent parts of the world mingled with the 
Hebrew communities, many, no doubt, settled 
among them and became absorbed in the 


ably taken into the family that had no chil- 
dren, for the purpose of keeping the family 
alive and providing an heir. Eliezer of Dam- 
ascus seems to have been adopted by Abra- 
ham as his heir apparent, and he occupied 
that position until the birth of Isaac (Genesis, 
He is spoken of as “a son of the 
house,” which he could only have become by 
some mode of adoption. Mordecai, who ap- 
pears to have been childless, seems to have 
adopted Esther as his daughter (Esther, ii, 17). 
The law of the Levirate Marriage, reference 
to which has been made, furnishes a special 
case of adoption in which the son of the 
widow by her second husband is considered 
to be the child of her first (deceased) hus- 
band. 

There was probably a larger proportion of 
foreign elements in Israel by reason of mixed 
marriages than by reason of the adoption of 
strangers. As a result of all this admixture, 
it is difficult to determine how far the present 
so-called Jewish race characteristics are 
originally Jewish or what influence admix- 
ture with non-Jewish people has exerted upon 
the race. From Egypt, a mixed multitude 
went out with the Hebrews (Exodus, xii, 38) 
and from that time down to the time ot Ezra, 
history records frequent intermingling with 
foreign people. In Ezra’s time, the severity 
with which the foreign women and their 
children were expelled left its impress upon 
the whole subsequent history of the people, 
so that thereafter such union with non-Jewish 
people became exceptional. 

The importance of legal fictions in the his- 
tory of civilization is nowhere better shown 
than in the instance above mentioned, where 
the notion prevailed among the people that 
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they all descended from a common ancestor. 
This legal fiction has united peoples and 
nations, and made brothers of strangers and 
enemies, thereby incalculably promoting the 
progress of civilization. 

It may be said without exaggeration that 
legal fictions which many people affect to 


despise have done more for the cause of civili- | 


zation than any other legal institution. They 
made it possible in every period of the world’s 
history for reforms to find their way into 
society by the retention of old forms modified 
so as to admit of wider application. They 
arose out of the necessities of advancing 
civilization, and are to this very day among 
its most useful instruments. 





LONDON LEGAL LETTER. 


HE Bar Library, which is under the roof | 

of the Royal Courts, has recently re- 
ceived a very valuable gift of a complete set | 
of statutes and sessions acts of all the States | 
and Territories of the United States. The | 
donor is Mr. C. E. Bretherton, who was for 
many years a practising lawyer in the United | 
States and for a long time thereafter the rep- 
resentative in London of one of the largest 
American transcontinental railways. He 
joined the Middle Temple in 1884, and, 
though not frequently seen in the English 
courts, has taken the liveliest interest in all 
matters connected with English and Ameri- 
can law. The value of his gift may be best 
appreciated when it is known that it com- 
prises the only complete collection of Ameri- 
can statutory law in England, and probably 
in Europe. 

There are no less than seven libraries 
in connection with the Inns of Court, viz., 
those of Lincoln’s Inn, the Inner Temple, 
the Middle Temple, Gray’s Inn, the Bar Li- 
brary, the Probate Library and the library of 
the Incorporated Law Society. In addition 
there is a law library in connection with the 
British Museum. But in none of these libra- 
ries, nor in all of them combined, is there a 
complete collection of law reports or Ameri- 





It is more remarkable 


e2n law text-books. 





SEPTEMBER, 1902. 


still that in none of these libraries nor in all 
of them combined is there anything like a 
complete collection of English colonial law. 
Here in the heart of the Empire the law liter- 
ature of the Empire other than that which is 
purely English is of the most fragmentary 
character. It has been stated on reliable 
authority that there are twenty-five libraries 
in the United States each of which is more 
completely stocked with English law books, 
including the statutory law and the reports 
of the English colonies and the crown de- 
pendencies than all of the London law libra- 
ries combined, even if in this aggregate is 
embraced the law books of the British 
Museum. The busy practicing American 
lawyer, not merely in New York or Boston, 
but in the commercial centres of the Western 
States, has at his hand the entire field of the 
common and chancery and statutory law of 
On the other 
hand, an English barrister engaged in the 
Privy Council in an appeal from one of the 
colonies, or instructed to advise on the law of 
one of the distant members of the British Em- 
pire, would be at a loss to know where in 
London to find his authorites, and, in many 
instances, he would only discover that they 
were not to be had at all in England, and that 

the nearest place of access to them was an 


England and her colonies. 
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American law library. Asto American law 
the condition of affairs is still more embar- 
rassing. In some ofthe libraries there are 


no State reports whatever, and in others ca- | 


price and shelf-room seem to determine what 
shall be kept up. In one of the largest and 
most important of the libraries the only re- 
ports of all the Western States are those 
of Kansas! 

Where there is any desire to make com- 
plete collections the lack of shelf-room seems 
to be considered an insuperable objection. It 
is undoubtedly true that the unrestricted and 
senseless output of American law reports is 
the great evil with which all librarians have 
to contend, and it will doubtless continue so 
long as the reprehensible practice in the 
United States of judges reserving judgment 
in every case and writing elaborate opinions 
upon long-settled and rudimentary proposi- 
tions of law is maintained, but it should not 
be accepted as something which cannot be 
dealt with. It is not true, however, as to 
colonial reports and it is still less true of 
American statutory and text-book law. 
The other objection urged against the com- 
pletion of the sets of foreign law books is 
that they are not often called for and that 
they are useful only to a very limited class 


library, the student and book-lover would 
not tarry long at the homes of our Eng- 
lish universities. The libraries of Lin- 
coln’s Inn and of Inner and Middle Temples 
each contain complete sets of the United 
States reports and of the reports of a few 
States, while all together do not contain all 
the reports of even the principal States. If 
the authorities of the various governing bod- 
ies could only meet and consider the matter 
they would find that by assigning to each of 


| the libraries the duty of keeping up a certain 





of professional men—those chiefly who | 


make a specialty of practice in the law of 
countries other than England. 
The real reason why the law libraries ac- 


cessible to English lawyers are so deficient | 


is not far to seek. It may be found in the 
fact that there are too many law libraries in 
London and no apparent sense of community 
of interest in those who manage them. The 
Inns of Court bear practically the same rela- 
tion to the Bar that colleges bear to a uni- 
versity. If there was no university library 
at Oxford or Cambridge and each college 
should act independently, and with jealousy 





of every other, in attempting to build up its | 


section of the foreign law, the whole field 
would be easily and inexpensively covered. 
If, for example, now that the Bar library 
has been given astart by Mr. Bretherton, 
the library committees would’ combine to 
assist that particular library to keep up the 
statutory law of America, the other libraries 
might rid their shelves of all American stat- 
ute books. In the same way there could be 
no object in the Middle Temple giving any 
shelf room whatever to any United States or 
State reports, if by agreement the American 
reports should be taken in at the Inner Tem- 
ple library, in which there would be suffi- 
cient shelf room, if the American and colonial 
reports and statutes and digests and text- 
books to be found in other libraries were 
given up. The American text-books might 
be assigned to one particular library and 
colonial statutes and reports to another. 
Thus by a community of interest the gen- 
eral convenience of all the members of the 
bar might be profitably served. 

The other and perhaps the more important 
reason why our law libraries are such things 
of shreds and patches is because, with possi- 
ibly one or two exceptions, there is not a 
bibliologist or a true lover of books among 
the governing bodies of the libraries. In 
the United States most of the private bar 
libraries are maintained by voluntary sub- 
scriptions and have but slight, if any, endow- 
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ment. The Inns of Court libraries, on the 
other hand, are kept up by appropriations 
from the funds of what are popularly sup- 
posed to be rich corporations. Yet the 
American library manager, despite the re- 
stricted funds at his disposal, is constantly 
struggling for completeness. His agents 
have standing orders to supply books as they 
appear and to search for copies to fill out 
sets in which the library is deficient. His 
estimation of a law library is that it is not 
merely a collection of working tools for a 
practising lawyer,—it is a warehouse in 
which should be stored everything likely to 
be of use to writers of law treatises, to the 
students of comparative legislation and to 
those who wish to seek into the history and 
development of the law, not merely in one 
country but in all countries. 

It is putting a very low estimate on the 
value of American law books in this country 
when it is objected that they can be useful 
only to those who make a specialty of Amer- 
ican law. There is hardly a week passes in 
which some case involving 
American law is not heard in our courts. 
There is hardly a family in the Kingdom 
which has not some connection by ties of 
blood or interest with the people of the 
United States. Thus arise enquiries as to 
the law of descent and distribution, or mar- 
riage and divorce, of the rights of aliens to 
hold property, of the status of English cor- 
porations in the several States, of the juris- 
diction of the various courts, and of rules 


questions of 





of practice and procedure. Every student 
of the law in England knows that American 
law had its origin in English law, and that 
the common law of England prevails through- 
out the various States, except in so far as it 
has been altered by statutes or varied by 
judicial decisions. If the practising barris- 
ter couldascertain that there was some li- 
brary in London to which he could resort 
with the full assurance that he would there 
find a complete and up-to-date set of Ameri- 
can law books, he would not be obliged to 
advise his client to go to America or an 
American lawyer whenever any question in- 
volving American law arose. It is at present 
the common practice for the solicitor to seek 
advice from his correspondent in New York 
upon any matter relating to the law of any 
State in the United States. In the majority 
of instances the New York lawyer, in turn, 
refers it to his local correspondent. Thus a 
delay of some weeks results and large costs 
are incurred. The expenses that are thus 
needlessly thrown away would be saved, many 
times over, by keeping up to date the Ameri- 
can authorities in any one of our libraries. 
Fortunately a good work has been begun, 
through Mr. Bretherton’s generosity, in the 
Bar Library, and those who are most in- 
terested in the matter can only hope that 
this gift may stimulate a general interest 
which will result in the acquisition of a com- 
plete collection of colonial and American 
law books accessible to the English bar. 
StuFF Gown. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession ; also anything in the 
way of legal antiquities or curiosities, facetia 
anecdotes, etc. 

THE series of articles entitled “‘ A Century of 
English Judicature,” by Van Vechten Veeder, 
Esq., which appeared in the last volume of THE 
GREEN Bac, received so much favorable notice 
from our readers that we take especial pleasure 
in announcing, for next year, two important 
series of articles by the same able writer. 

The first series of articles, which will begin in 
the January number, will be called, “ A Century 
of Federal Judicature.” It will be a sketch of 
the justices of the Supreme Court of the United 
States along the lines of the former sketch of 
English Judicature. The case bibliography will 
be somewhat exhaustive. Marshall, Story, 
Taney, Curtis, Miller, Field, Bradley and Gray 
will be fully treated. Washington, McLean, 
Grier, Nelson, Clifford, Swayne, Chase, Strong, 
Waite and Blatchford, will also receive due at- 
tention. Of the present justices only an exhaus- 
tive list of leading opinions will be given. 

The other series will be entitled “‘ The Judicial 
History of Individual Liberty.” It was sug- 
gested by Justice Miller’s statement in Ex parte 
Bain, 121 U. S. 12, that in the construction of 
the language of the Constitution we should place 
ourselves as nearly as possible in the condition 
of the framers of that instrument. Referring to 
Article V. of the Constitution he said that the 
framers had undoubtedly been for a long time 
absorbed in considering the arbitrary encroach- 
ments of the crown on the liberty of the subject, 
and were imbued with the necessity of providing 
proper safeguards for the future. This series of 
articles will therefore illustrate the encroach- 
ments which the framers had in mind in formu- 
lating their doctrine of individual liberty, by 
systematic examination of the English State 
Trials for treason, conspiracy, sedition, criminal 





libel, ef. The subject will be treated in three 
divisions: from Tudor times to the English 
Revolution ; from the Revolution to the adoption 
of the United States Constitution; and, as illus- 
trating what the founders succeeded in avoiding, 
from 1789 to present times. 


For cheerful reading we commend to all 
householders with empty coal-bins a recently pub- 
lished pamphlet,’ by Heman W. Chaplin, Esq., 
of the Boston bar, which discusses the timely 
subject of “The Coal Mines and the Public.” 
What, if any, legal remedy is open to the public 
for ending a situation which is fast becoming 
unbearable, is a question which not only has a 
strong theoretical interest for the lawyer, but also 
comes close home in a practical way to almost 
every person in the community. The best 
treatment of the subject which has come to our 
notice is that contained in the pamphlet above 
mentioned, a summary of the more important 
parts of which we give below. 

The material facts are first summed up: —“ that 
practically the whole existing and available 
source of supply of anthracite coal for more than 
twenty millions of people in the Eastern States 
is in a territory of five hundred square miles, 
more or less, in the State of Pennsylvania;” 
that not only is “at least two-thirds of [this] 
whole mining property in capacity of output 
owned or held under lease by one or another of 
seven railroad corporations,” but that “these 
corporate owners, by arrangements among them- 
selves or their stockholders, are for practical 
purposes a unit;” that these same railroad cor- 
porations “controlled practically all the coal- 
carrying business from the mines and did not 
compete with each other;” that by a combina- 

THE CoAL MINES AND THE Pusiic. A Popular 
Statement of the Legal Aspects of the Coal Problem, 
and of the Rights of Consumers as the Situation Exists 


Sept. 17,1902. By Heman W. Chaplin. Boston: J. B. 
Millet Company. 1902. 
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tion between these corporations, and substan- 
tially all the independent mine owners and 
operators in the region” a uniform price for 
different kinds of coal was “fixed monthly for 
coal delivered free on board vessels at tide- 
water ;” and “that the present members of the 
coal combination (including, as it does, the coal 
carrying roads and the owners of mines) and 
their predecessors in title and in business, have, 
during fifty years or more, invited the public to 
build and plan their business and domestic affairs 
upon the expectation of a constant supply of 
enormous quantities of anthracite coal from this 
region and the delivery of it out of the mining 
region, at proper shipping points, all at a price 
affording a proper compensation for the coal, 
the mining of it, and the transportation of it to 
these shipping points, but a price also consist- 
ent with the practical continuance of use of it by 
the public for business and domestic purposes ; ”’ 
and that “ upon this reasonable expectation and 
reliance on the part of the public — an expecta- 
tion and a reliance invited and encouraged by 
the mine owners and the coal-carrying companies 
— is founded the whole industrial and domestic 
economy—one might almost say, the existing form 
of civilization — of the population of the eastern 
part of the United States.” 
considers, first, “The Rights and Remedies of 
the Public,” and secondly, the “ Procedure ” for 
enforcing these remedies. 

His argument is based on two main proposi- 
tions: that “all real estate, of whatever charac- 
ter, is subject to the right of the public in many 
respects to restrict the use of it, or to require 
affirmative action in respect to it on the part of 
the owner,” and that “every man, by inviting 
others to deal with his property, creates himself, 
to that extent, a trustee of his property towards 
such persons, and puts himself and his property 
under a limitation, and — where affirmative ac- 
tion is required by good faith — under obliga- 
tions of affirmative action.” The common 
example of this rule of invitation is, of course, 
the liability of inn-keepers and common carriers ; 
but its principles are “ not limited in modern life 
to the specific forms or application of them which 
were made by the early law, but exist and are 
capable of being applied, up to the fullest re- 
quirements of their spirit, to new conditions aris- 
ing in modern society.” As an example of this 








Mr. Chaplin then | 


doctrine in its modern form, Munn, 7. Illinois, 94 
U. S. 113, —the grain elevator case, — is cited, 
as illustrating “the principle that whoever so 
conducts his property or his business as to enter 
into relations with the public, and leads them to 
depend upon his services and the use of his 
property, thenceforth holds his property and his 
services no longer as private property, but sub- 
ject to a superior and dominating interest in the 
public, — that is to say, holds them in trust for 
the public, and subject to public control.” 

There is, of course, another feature which 
enters into the matter, — “the feature of virtual 
monopoly.” “If,” says Mr. Chaplin, “ the ‘ vir- 
tual’ monopoly feature for the time being of ex- 
isting elevators in Chicago presented such an 
element of monopoly as to subject the elevators 
of Chicago to public rights in them, far more 
does the monopoly feature of the Pennsylvania 
coal mining region operate, in and of itself, and 
apart from other considerations, to subject the 
property to rights of the public, when the public 
have once been led by the original owners of the 
mining lands and their successors down to and 
including the present owners, to base their busi- 
ness and domestic conditions on a reliance upon 
this source of supply.” 

The relations between the public and the cor- 
porations controlling the mining and carrying 
of coal is summed up in the following words: 
“From the principles and authorities above 
stated and cited, and in particular from the de- 
cision of the Supreme Court of the United States 
in the Chicago grain elevator case, it seems to 
follow without question that the anthracite coal 
mines in Pennsylvania, legal title to which as 
parcels of real estate is in various corporations 
and individuals referred to at the beginning of 
this pamphlet, are held by them subject to the 
right of the coal consuming public of the United 
States to have a continuous supply of coal from 
them at reasonable prices; and that the railroad 
corporations above-mentioned, in their aspect and 
capacity of common carriers, are bound to take 


| out of the anthracite region all the coal thus 





mined, and to deliver it at the proper and cus- 
tomary general shipping points from which con- 
sumers may get it, and that—there being no 
particular statute of Pennsylvania upon the sub- 
ject —the right is one which may be enforced 
through the ordinary tribunals of justice.” 
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“It is undoubtedly true—dand allusion is 
made to it in the opinion [in Munn 7. Illinois] — 
that the public right in one’s property or serv- 
ices, being dependent upon the fact of the 
holding out of the property or the services to 
the public, may be terminated by a withdrawal 
of the property from an offer of public use... 
but this [right of withdrawal] is obviously sub- 
ject to the qualification that one cannot abruptly, 
and without reasonable opportunity to the public 
to change their own affairs accordingly, termi- 
nate his relations with the public. .. . Applying 
this qualification to the Pennsylvania coal min- 
ing, it is apparent that the relations between the 
owners of the coal mines and the coal mines 
themselves, on the one hand, and the inhabitants 
of the United States, on the other hand, have 
been of such slow growth and have become so 
intimate, and have reached so far down toward 
the very roots of the existence of modern society 
in the United States in its present form, and 
involve such an infinite number of details of 
distributive shipping by land and water and 
wholesale and retail distribution to the ultimate 
consumers, that from this point of view alone the 
owners of the Pennsylvania coal mines, if they 
could by any means free themselves from the 
public easement, could do so only after granting 
years of full notice and of opportunity to the 
public to arrange the fabric of modern society 
upon a basis other than that of Pennsylvania 
anthracite coal.” 

Coming to the question of procedure, Mr. 
Chaplin maintains that at least three practical 
remedies lie open, namely, a bill in equity, 
praying for the appointment of a receiver, a writ 
of mandamus, and a suit under the Sherman 
Act. The first of these remedies is, in his 
opinion, the most effective. 

If a suit in equity be brought, “the question 
of the choice of tribunals, as between a State 
court and a United States court, in respect to 
any given suit, would have to be determined for 
the particular suit according to various con- 
siderations ; but in case of any general concerted 
movement on the part of the public to enforce 
their right to an immediate supply of coal, and 





at a proper price, the controversy would prob- | 


ably find itself ultimately centered in a Circuit 
Court of the United States sitting within the 
State of Pennsylvania.” Theoretically the proper 


| 
| 


persons to bring suits — outside of proceedings 
by public law officers — would be “the whole 
class of consumers or would-be consumers ” of 
coal; but under a familiar rule of procedure “a 
small number of representative persons of a class 
may bring suit in their own names, in behalf of 
the whole class.” 

“There is, however, another method available 
which might perhaps appeal to the public as 
more convenient or desirable. There are many 
forms in which present legal representatives of 
the public might take action. The United States 
Government and the various States of the Union, 
and all subordinate governing bodies, such as 
counties, cities and towns, school boards, hospi- 
tal, almshouse, and prison trustees, or boards, are 
not only political corporations or bodies but large 
consumers of coal, and almost all of them, from 
the United States Government down, have power 
to contract for coal and to buy coal, and, in case 
they cannot get coal, through unlawful action or 
inaction of others, power to enforce their right to 
coal. It needs no statute or new authorization 
of any kind for any of these bodies, or the offi- 
cial law officers of such of them as have official 
law officers, to initiate proceedings such as are 
suggested above. It is, therefore, open to the 
public of the country, — if and in so far as they, 
in considerable numbers, in any locality, desire 
to force this matter to an issue, — to set the ball 
rolling through their existing public representa- 
tives; and it is in the power of those public 
representatives, of their own motion, if they feel 
that public sentiment so desires, at once to in- 
stitute proceedings, The President of the United 
States may direct the Attorney General to have 
the United States, in its capacity of a consumer 
of coal, file a bill in equity asking for a receiver- 
ship, in order that the United States may have 
coal, —not as a sovereign, but as a purchaser, 
—to warm the White House and the Capitol and 
the Federal buildings scattered throughout the 
country. The Attorney General of a State, or 
the official law officer of any political subdivision 


| of a State, may so proceed, and any city, town, 


county, school board, prison board, or almshouse 
board which may not have a formal and regularly 
employed law officer, but employs counsel from 
time to time as it has need, may employ such 
counsel and itself proceed to enforce its supply 
of coal.” 
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Taking up the second course of procedure, 
Mr. Chaplin says that he “has suggested re- 
ceivership proceedings instead of mandamus, 


not because mandamus might not be availed of | 


in the present case, but for three reasons: first, 
because the procedure in mandamus is much less 
elastic than the procedure in equity; second, 
because it might be necessary, in mandamus, to 
seek a State court: and third, because, in man- 
damus, probably immediate provisional relief 


could not be had, pending the determination of | 


the cause, but the complainants, in addition to 
their mandamus suit, would very probably be 
obliged still to institute a suit in equity, — either 
an independent suit, seeking relief by receiver- 
ship, or, at least, an ancillary suit in aid of’ the 
mandamus proceeding. It is, however, proper 
to allude to the mandamus procedure, partly be- 
cause of its close pertinency to the matters now 
in question, and partly for the reason that — 
without regard to the question of zmmediate relief 
—a mandamus proceeding might offer a con- 
venient form of compulsory arbitration, which 
many persons are now calling for, in that it 
might open up an investigation of the right of 
the corporations in question to cease operations 
as they have done during the last six months, 
including an investigation into the merits of the 
coal strike as between the operators and the 
miners, —an investigation which might be of 
great value for the future, and might not prove 
necessary to be gone into in a receivership suit.” 





The third remedy pointed out is by suit under | 


the Sherman Act, which is held to be “ applica- 
ble to the present situation, and could be in- 
voked to make the procedure in some respects 
more convenient, and to put on a pressure.” 
This Act was passed by Congress under the power 
vested in it to “regulate commerce among the 
several States.” 

‘“‘ The words ‘in restraint of commerce’ in the 
statute have been very broadly construed by the 
Supreme Court of the United States; and it has 
been laid down by the court that the phrase 
means, not merely wxreasonadle restraint, but 
any restraint, and that the statute, therefore, 
forbids absolutely any combination which tends 
to restrain interstate trade or commerce, as well 
as any attempt to monopolize any part of it. 

“This statute is probably the most radical 
statute in character that has ever been passed 





by Congress. In a variety of particulars it de- 
parts from the settled rules of judicial procedure, 
which apply to all, or practically all, the vast 
body of other congressional legislation. It has 
seven distinct operations, as follows: 

“ First. It makes all such combinations illegal 
and null. 

** Second. It makes participation in them crim- 
inal, and punishable by heavy penalties. 

“ Third. It authorizes prevention by injunc- 
tion of the acts forbidden, thus radically depart- 
ing from the general principle of law that a court 
of equity will not interpose by injunction to pre- 
vent the commission of a crime. 

“ Fourth. Such preventive power is vested in 
all the circuit courts of the United States, in 
whatever State sitting, without regard to the 
question of locality of the wrongs or of the per- 
sons accused, 

“ Fifth. The Act makes it the duty of the 
several District Attorneys of the United States, 
under the direction of the Attorney General of 
the United States, to commence proceedings in 
equity to enforce its provisions, 

“ Sixth. It provides for seizure and forfeit of 
any ‘property owned under any such unlawful 


| contract, or by any such unlawful combination, 


or pursuant to any such unlawful conspiracy, and 
being the subject thereof, and being in the course 
of transportation from one State to another.’ 

“ Seventh, Any individual injured in his 
business or property by reason of anything for- 
bidden or declared unlawful by the Act, may sue 
therefor in a circuit court of the United States, 
without regard to the amount in controversy 
(that is, however small his damage may be), and 
may recover, not merely the damage he has 
suffered, but threefold the damages that he has 
sustained, and also, in addition to the ordinary 
costs of suit, his reasonable disbursements in the 
employment of counsel,— a provision found, it 
is believed, in no other statute of the United 
States.” 

Two cases under the Sherman Act are con- 
sidered at some length: Knight 7. American 


Sugar Refinery Company, 156 U. S. 1, decided in 
1894, where it was “ held that upon the facts as 
presented to the court by the bill in equity — 
| not, it will be observed, upon the facts as they 
may have existed, or upon the facts universally 
known then and now to the public —the acts 
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complained of were not within the Sherman Act, 
inasmuch as the facts alleged and proved showed 
only a monopoly of manufacture, and not of in- 
terstate trade or commerce;” and Addyston 
Pipe and Steel Company 7. United States, 175 
U. S. 211, decided in 1899, which was “a pro- 
ceeding in equity by the United States against 
certain manufacturers of iron pipe to restrain 
them from carrying out a combination for abol- 
ishing competition in bids, and thus enhancing 
prices,” and in which, dealing with what Mr. 
Chaplin considers “a situation much broader 
than the present coal situation, the court held 
the Sherman Act applicable, and restrained the 
combination in question as a combination in re- 
straint of interstate commerce.” 

The conclusion which is reached under this 
head is that “the combination of mine-owners 
and coal-carrying railroads, commonly known in 
its present form as the ‘Coal Trust,’ [is] a com- 
bination and conspiracy illegal, punishable and 
preventable under the Sherman Act,” and that 
“if representative consumers desire to have these 
remedies, including the more drastic of them, in- 
voked, to shorten the agony, it will become the 
duty of the Attorney General of the United 
States, upon application to him, to apply the 
remedies.” 

It should be borne in mind that, so far as the 
right of the public is concerned, the merits of 
the controversy between mine-owners and mine- 
workers are immaterial. And one has only to 
recall the vigorous action of receivers appointed 
and ‘backed by the Federal Court in the Debs 
railroad strikes, to be convinced that if a Fed- 
eral Court can act at all in the present case it 
can act effectively. 

Whether Mr. Chaplin’s argument is sound, 
only the Supreme Court of the United States can 
finally determine. But it is clear that the public 
good demands that the right of the consumer to 
an adequate supply of coal at a reasonable. price 
under the law as it stands at present be deter- 
mined, to the end that, if such right does not 
now exist, suitable legislation be enacted, which 
shall put it beyond the power of either mine- 
operators or mine-workers to deprive the com- 
munity of a commodity which, as society is now 
constituted, is an absolute necessity. But we be- 
lieve that it will be found that a remedy exists 
under the present laws. 








NOTES. 

“Wuat is your name,” inquired the Justice. 

“Pete Smith,’’ responded the vagrant. 

** What occupation?” continued the Court. 

“Oh, nothing much at present; just circulat- 
ing around,” replied the prisoner. 

“ Retired from circulation for thirty days,” 
drily remarked the Court. 


Upon one occasion the late J. B. Ryan, of 
Pottsville, Pa., one of the most fearless as well 
as one of the ablest lawyers in Central Pennsyl- 
vania, was arguing an important case before the 
Supreme Court of the State and in the course of 
his argument, something was said about the large 
number of decisions from the lower court that 
were affirmed by the higher tribunal. 

“ Why, Mr. Ryan,” said one of the Justices, 
‘don’t you know that four-fifths of all the deci- 
sions that come before this Court for review are 
affirmed by us.” 

“Yes, your honor,” replied Mr. Ryan, “I 
knew that, and when you get to affirming the 
other fifth, we’ll abolish the Court.” 


THE mystic power of a title is shown by the 
following story told of Charles P. Harris, of the 
Rutland, Vermont, bar. At the time of the 
Tichborne trial, some thirty years or so ago, 
Mr. Harris, then a young man, was in London. 
The court room was crowded from day to day — 
so crowded, indeed, that a Supreme Court judge 
from this side of the water with whom Mr. 
Harris was travelling had been unable to obtain 
admission. The latter was very desirous to be 
present once at the celebrated trial, and as a 
last resort wrote a polite note to one of the lead- 
ing counsel in the case, expressing this desire. 
To the signature to the note were added the let- 
ters “C. E.”—standing for the degree of 
“Civil Engineer,” granted Mr. Harris on grad- 
uation from a technical school, — and the words 
“United States of America.” The note was 
taken in by a court messenger, who returned 
and ushered Mr. Harris into the crowded court 
room, where the “C. E.’”’ was courteously wel- 
comed by the famous barrister. But to this day 
Mr. Harris is in doubt whether the letters which 
proved an open sesame were interpreted to 
mean “ Court Examiner” of the United States, 
or to stand for some other office of distinction. 
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Roor’s Connecticut Reports are not consid- 
ered high authority by the Massachusetts courts. 
In a case before Chief Justice Shaw the counsel 
on one side cited a case from these Reports, upon 
which the Chief Justice said, “ This court con- 
siders Root’s Reports as radically defective.’ 
This is the only joke that Chief Justice Shaw 
was ever known to make. 


To avoid prosecution on the charge of usury 
the loaners of small sums in the West resort to 
various methods. The “double-room” system 
is used in many cases to secure two hundred and 
forty fer cent. from those people of the working 
class who are hard pressed for money. These 
small money-loaners generally make their office 
at their home, and the woman is represented as 
the capitalist. ‘The husband acts as the agent. 
He receives all applicants for loans, and informs 
the would-be borrower of a “five ” that he can 
secure the amount for a month, but that as agent 
for the capitalist he will have to charge a com- 
mission for his services. This agreed upon, he 
goes to the door leading to the next room, asks 
his wife if he may make the loan, and having 
obtained her consent, returns to make out the 
papers. These papers consist of a power of at- 
torney which the borrower is asked to sign giv- 
ing the agent the power to hold the wages of this 
man at the place where he is working after such 
a certain pay day in the sum of six dollars. 
That there may be no opportunity for catching 
him, the agent of the woman draws up a check 
for that amount which is given to the unsuspect- 
ing borrower with the tacit understanding that 
he is to return one dollar at once for the services 
of the agent in securing the loan and making out 
the papers. This is frequently worked and many 
times the borrower seeks damages later for hav- 
ing his wages tied up, but in the justice courts 
little sympathy is given the men who so reck- 
lessly sign the papers of sharks, and they gen- 
erally have to take their medicine. 


“Lorp FIeLp,” says the Zaw Journal, “ was 
wont to relieve the routine of the common-law 
courts by a touch of humor. A number of jury- 
men, failing to answer to their names, he fined 
them all ro/. ‘ That should convince these gen- 
tlemen, ’ he said, ‘that silence is very golden on 
occasions like this.’ ” 








MANY years ago a young man in Gloucester, 
Massachusetts, conceived the idea that he had 
talent for portrait painting and opened a little 
studio. Soon afterwards he made a trade with 
Captain Woodbury, of Beverly, to paint his like- 
ness. If it was a success, he was to be paid ten 
dollars, if not, he was not to take it. After sev- 
eral sittings the artist wrote him that the picture 
was finished ; it was delivered to Woodbury for 
examination, but Mr. Woodbury declared it 
looked no more like him than it did like the 
painter himself, and refused to accept it. Where- 
upon the painter brought a suit against Wood- 
bury before a magistrate. Woodbury retained 
Rufus Choate. At the trial Choate had present 
the portrait, and concluded his argument by 
saying: 

“Look at this; it isnot a likeness of any- 
thing in the heavens above, in the earth be- 
neath, or in the waters under the earth, therefore 
it is no sin to worship it.” 


A CHARACTERISTIC story (says Zhe Law Jour- 
nal, quoting the Dai/y Telegraph) is told in the 
library of the Four Courts of an incident in the 
early professional life of Lord Ashbourne. As a 
youthful junior he is said to have found himself 
associated in a Chancery cause of considerable 
difficulty with Mr. Piers White, Q. C., an eminent 
equity leader. At a consultation the latter 
pointed out to his young, and presumably diffi- 
dent, friend that there were four possible points 
to be made, three of them meritorious and the 
fourth of a less promising kind; and suggested 
that when he (the leader) had dealt with the 
first three, Mr. Gibson, in following him, should 
touch lightly on the fourth. “ Not at all,” said 
Mr. Gibson, “you shall discuss all the four 
points and I will then repeat your entire argu- 
ment in a louder and more confident tone.” And 
he did, 


THE influence of some of the new laws passed 
by the last legislature in Iowa, is being noted by 
many throughout that State. The provision for 
compulsory education and the naming of a truant 
officer is being, taken advantage of in some 
counties, while in others it is considered some- 
what of a joke. In certain sections, truant offi- 
cers have been named by the school directors 
and unruly children are being brought before 
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the teacher. In other places the work is con- 
sidered almost without value, as the law provides 
that no child can be compelled to attend school 
more than twelve weeks during one year. Those 
who are forcing children into the school argue 
that the influence may be of such good that it 
will keep them there for a longer term. The 
new law giving the judge of the district court 
the power to issue commitments against persons 
found guilty of being an inebriate to the depart- 
ment for dipsomaniacs at the insane hospital in 
Mount Pleasant for at least a term of one year 
or longer if not cured of the habit, is having a 
universally good influence. A large army of 
men has been sent to the department, and the 
dread of the twelve months at the institution is 
said to have sobered some of the annoying in- 
habitants of small communities. 


In the reign of Philip and Mary the grievance 
of long beards was not removed. An order was 
made in the Inner Temple that no fellow of that 
house should wear his beard above three weeks’ 
growth upon pain of forfeiting twenty shillings. 
In the Middle Temple an order was made in 
the fourth and fifth of Philip and Mary, that 
none of that society should wear great breeches 
in their hose, after the Dutch, Spanish or Almain 
(German) fashion, or lawn upon their caps, or 
cut doublets, on pain of forfeiting three shil- 
lings and fourpence ; and for the second offence 
the offender to be expelled. In the first and 
second of Philip and Mary a gentleman of Lin- 
coln’s Inn was fined five groats for going in his 
study gown into Cheapside on a Sunday, about 
ten o’clock in the forenoon. 

— Brayley’s Londiniana. 


An old and well known traveller, who has re- | 
cently settled in Chicago, while coming in from | 
Pewee valley the other afternoon told an inter- | 


esting story about Henry Clay, the great Ken- 
tucky statesman. The story teller in his youth 
lived in Mr. Clay’s district during the time when 
Henry Clay was at his prime as a lawyer. 

** A man was once being tried for murder,” 
said the narrator, “ and his case looked hopeless 
indeed. He had without any seeming provoca- 
tion murdered one of his neighbors in cold blood. 
Not a lawyer in the county would touch the case. 








It looked bad enough to ruin the reputation of 
any barrister. 

“« The man as a last extremity appealed to Mr. 
Clay to take the case for him. Every one thought 
that Clay would certainly refuse, but when the 
celebrated lawyer looked into the matter his fight- 
ing blood was roused, and, to the great surprise 
of all, he accepted. 

“ Then came a trial the like of which I have 
never seen, Clay slowly carried on the case, 
and it looked more and more hopeless. The 
only ground of defense the prisoner had was that 
the murdered man had looked at him with such 
a fierce, murderous look that out of self defense 
he had struck first. A ripple passed through 
the jury at this evidence. 

“‘ The time came for Clay to make his defense. 
It was settled in the minds of the spectators that 
the man was guilty of murder in the first degree. 
Clay calmly proceeded, laid all the proof before 
them in his masterly way, then, just as he was 
about to conclude, he played his last and master 
card. 

“¢ Gentlemen of the jury,’ he said, assuming 
the fiercest, blackest look and carrying the most 
undying hatred in it that I have ever seen, ‘ gen- 
tlemen, if a man should look at you like this 
what would you do?’ 

“ That was all he said, but that was enough. 
The jury was startled and some even quailed on 
their seats. | The judge moved uneasily on his 
bench, After fifteen minutes the jury filed slowly 
back with a ‘ Not guilty, your honor.’ The vic- 
tory was complete. 

“When Clay was congratulated on his easy 
victory, he said: 

«Tt was not so easy as you think. I spent 
days and days in my room before the mirror prac- 
tising that look. It took more hard work to give 
that look than to investigate the most obtuse 
case.’ ” — Louisville Courier-Journal. 


Lorp StoweLtt (Sir William Scott) pos- 
sessed a pungent wit. A ‘celebrated physician 
said to him, rather more flippantly than be- 
seemed the gravity of his cloth: ‘Oh, Sir Wil- 
liam, after forty a man is eithér always a fool or 
a physician.” 

“Mayn’t he be both, doctor?” was the re- 
joinder, with an insinuating leer, and half drawl- 
ing voice. 
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WE are indebted to Zze Law Times for the 
following items: 

A propos of enterprising clerks in solicitors’ 
offices, the following story reaches the Daily 
Chronicle. A youth was engaged as junior clerk, 
and by way of filling in his time and testing his 
worth on his first day he ‘was told to write a 
letter demanding payment of a debt from a 
client who was long in arrears. ‘To the great 
surprise of his employer a cheque for the amount 
arrived the next day. He sent for the young 
clerk and asked him to produce a copy of the 
letter which had had such an astonishing result. 
The letter ran as follows: 

‘“‘ Dear Sir,— If you do not at once remit pay- 
ment of the amount which you owe us, we will 
take steps that will amaze you!” 

The promotion of that young clerk was 
rapid. 

A magisterial doctor on the bench at Cardiff, 
according to the Western Mail, expressed sur- 
prise to find a brother doctor willing to kiss the 
police-court Bible when taking the oath. The 
mode of taking the oath varies considerably in 
courts of justice. The English method of kiss- 
ing the book is well known, and many are the 
complaints that the practice tends to an undesir- 
able propagation of microbes. The Scotchman 
solemnly holds his hand above his head. The 
Jew is sworn on a copy of the Old Testament 
with his haton. The Chinaman breaks a saucer 
in pieces, vowing at the same time that he will 
speak the truth lest his soul suffer after the 
manner of the saucer. In Switzerland, it appears 
from a case just heard in London in which cer- 
tain Swiss were concerned, the witness shakes 
hands with the magistrates and promises to 
speak the truth. This seems as sensible a way 
as any; nevertheless, one does not feel inclined 
to envy the lot of magistrates in the little Re- 
public. In our own country we are sure the 
great unpaid would not welcome this contact 
with the great unwashed. 

A court-martial assembled at the 29th ult, says 
the Zimes, at Le Mans to give a fresh trial to 
Jean Voisin, a soldier who in 1891 was sen- 
tenced to death at Rennes for murder and rob- 
bery, but whose sentence was commuted to hard 
labour for life. In 1900, on strong evidence of 


his innocence, he was pardoned, and returned 
to France. 


A woman keeping a wineshop near 








Cherbourg was murdered and robbed early one 
Monday morning, and a peasant affirmed that 
he saw Voisin enter the premises. Moreover, 
several comrades alleged that a knife left near 
the spot belonged to him. He was absent from 
barracks at the time, and did not return till 
Wednesday night, when there were blood stains 
on his clothes, which he explained by saying 
that his nose had been bleeding. He alleged 
that having got drunk on the Sunday he went to 
the cottages of his mother and aunt, but both 
denied having sheltered him. He was conse- 
quently convicted. Attempting to escape from 
Cayenne, he was condemned to two years of the 
“double buckle,’ inflicted, as will be remem- 
bered, on Dreyfus. A convict at Cayenne 
named Langlois, an ex-sergeant at Cherbourg, 
acknowledged, however, to a fellow prisoner 
that he was the murderer. He had, indeed, at 
the time claimed as his property an epaulette 
found near the wineshop, stating that he had 
lost it, but this circumstance was set aside as 
irrelevant, though Langlois was afterwards con- 
victed of embezzling the pay of the reservists. 
On his death-bed Langlois repeated his confes- 
sion. Informed of this, Voisin appealed to 
friends in France, and obtained a pardon, his 
mother and aunt retracting their denials. The 
conviction was quashed, and his second trial 
will occupy several days. The “ double buckle ” 
has made him lame in one leg, so that he has had 
to ask permission to be seated in court. The 
court-martial concluded on the 2d inst. There 
was some difference of opinion, in spite of this 
confession, as to the real murderer. Voisin, at 
his first trial, denied having passed by the vic- 
tim’s house; whereas a peasant saw him, and it 
was proved that he must have done so in order 
to reach his mother’s cottage, where, to establish 
an alibi, he said he had passed the night. His 
mother’s original denial and eventual confirma- 
tion of his story were also difficult to explain. 
A great point in his favour was that, having 
received a pardon, he challenged a second trial, 
though this raised a doubt whether in case of a 
second conviction that pardon would hold good. 
The court thought it necessary to consult Gen- 
eral André on this point, and the reply was in 
the negative. ‘The opinion turned out to be un- 
necessary, for the prisoner was acquitted on the 
2d inst. by five votes to two. 




















Editorial Department. 





595 





A JOINT committee of the Louisiana Legisla- 
ture visited the State penal farms for the purpose 
of reporting om the work done by the Board of 
Control. The members of the committee spent 
some time talking with the negro convicts, and 


presently one of the negroes recognized a mem- | 


ber of the committee, who is a rising young law- 
yer, not a thousand miles from New Iberia. 

“ You know Mr. B—?” inquired one of them. 

“ Yaas, sah, I knows Mr. B— well. He’s de 
one dun sent me heah,” replied the darky, with 
a grin spread all over his face. 

The man had not heard of Mr. B— officiating 
as a prosecuting attorney, and wanted to know 
how he came to send the convict there. 

** He wuz mah lawyer, sah.” — Wew Orleans 
Picayune. 


Ir is necessary — writes an English corre- 
spondent — for a junior counsel to apply to the 
Lord Chancellor to recommend him to the King 
to be made a King’s Counsel. The Lord Chan- 
cellor notifies all those who are appointed and 
their names appear in the papers. But before 
they can take their seat in the front row it is 
necessary to be called “ within the bar” by the 
judges. And a day is appointed for this. Until 
they are so called within they cannot take their 
seat in the front row. The following incident 
occurred on the first day of term, April 8, 1902 : 

The learned Judge sat in the King’s Bench 
Division to hear commercial causes. In the 
course of the day he observed Mr. Montague 
Lush, who has recently been created a King’s 
Counsel, but who has not yet been called within 
the bar, sitting among the junior counsel im- 
mediately behind Mr. Danckwerts, K. C. Ad- 
dressing the new “ silk,”’ the learned Judge said : 

“« Have you not been sworn in yet, Mr.Lush ?” 

Mr. Lush: “ No, my Lord.” 

Mr. Justice Bigham : “‘ I was wondering why 
you had taken refuge behind Mr. Danckwerts.’”’ 

Mr. Danckwerts: “I beg your Lordship’s 
pardon.” 

Mr. Bigham : 
Lush.” 

Mr. Danckwerts: ‘Oh, I thought you were 
asking my learned friend, Mr. Lush, whether 
he had been sworn at yet” (laughter). 

Mr. Justice Bigham: “Oh, no” (renewed 
laughter). 


“T was only addressing Mr. 








LITERARY NOTES. 

THERE is material enough in Zhe Congueror' 
for a number of novels and several historical 
essays, but the novels would suit the author’s 
style better than the history. In fact, the most 
interesting and best written parts of the book 
deal with the imaginary events and almost un- 
known people, Life in the West Indies, where 
Alexander Hamilton, the hero of the book, was 
born, is most vividly pictured. Hamilton, as a 
son and father, is ideally lovable and real. Ideal, 
too, was his love for his wife, even though marred 
by his friendship for Mrs. St. Croix, whose intel- 
lectual help was invaluable to him and whose re- 
venge influenced Burr to demand the fatal duel. 
Certainly, as the title sets forth, it is a romantic 
story, and one that gives a vivid personality to 
one of the brilliant heroes of the Revolution. 


THE story? of the experiences of a young 
American newspaper correspondent and a beau- 
tiful but unscrupulous young woman, “ the power 
behind the throne,” during a week’s revolution 
to a South American republic recalls to one 
Richard Harding Davis’s Soldiers of Fortune. 
The book is dramatic, and the characters are 
capitally drawn, more by their deeds than their 
words. Events crowd so that neither actor nor 
reader has time for analysis. The chivalrous 
care which this young American gives to a 
woman who appeals to him only because of her 
sex and danger, seems as mucha matter of course 
as her sudden change of affection from the cow- 
ardly President of the Republic to the unsuccess- 
ful popular leader with whom she bravely dies. 
On the whole, this strikes us as one of the most 
readable short novels that has appeared recently. 

Tue literary world scarcely needed another 
historical novel, but Dorothy Vernon of Haddon 
ffai/3 introduces us to still more historical per- 
sonages, who lived and loved in the days of “good 
Queen Bess.” Elizabeth herself, and the beau- 
tiful, ill-fated Mary, Queen of Scots, both play 

1THE CONQUEROR. Being the true and romantic his- 
tory of Alexander Hamilton. By Gertrude Franklin 
Atherton. New York: The Macmillan Company. 1902. 
(xiv + 545 pp.) 

?THE LATE RETURNING. By Margery Williams. 

(pp. 205). 
By Charles 
Illustrated. New York: The Macmillan Com- 


1902. (367 pp.) 


New York: The Macmillian Company. 1902. 
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important roles. But the heroine is the beauti- 
tiful, wilful daughter of a headstrong, vulgar, old 
nobleman, Oaths, vulgarity, uncontrolled pas- 
sions are given undue importance in the effort to 
paint the society of those times truly, and one 
can scarcely agree with the author’s insistence 
on the heroine’s true womanliness, for many of 
her escapades and speeches show quite opposite 
characteristics. 

It is quite evident that the story has been 
written with a view to dramatization. There 
are a number of scenes well adapted for such a 
purpose. 


Uptanp GAME Birps. By Zdwyn Sandys and 
T. S. Van Dyke. IUlustrated. 
The Macmillan Company. 1902. 
Pp-) 

This is the second volume in the 
Sportsman’s Library,” edited by Caspar Whit- 
ney, which, judged by the excellence of the 
volume before us, deserves a place on book- 
shelves of the lover of sport and outdoor life. 
Mr. Sandys writes, from wide personal knowl- 
edge and experience, concerning the quail, part- 
ridge, grouse, ptarmigan, wild turkey, wood- 
cock and plover; Mr. Van Dyke treats of the 
quail and the grouse of the Pacific Coast. 

Both the full-page pictures of the various up- 
land game birds, and the description in the text 
of each variety, are excellent; while stories of 
the field, the woods, the meadow and the camp, 
with which its pages are laden, make the book 
interesting reading even for the reader who lays 
no claim to the title of sportsman. 


NEW LAW BOOKS. 

StupiEs IN JuripicaL Law. By Horace £. 
Smith, LL.D, Chicago: T. H. Flood and 
Company. 1902. (xxvi+ 359 pp.) 

The title of this volume leads one to expect a 


somewhat more important contribution to legal | 


literature than the book itself proves to be. In 
fact, the author’s purpose is simply to set before 
the general reader and before the student who 
has made a hurried study of the law with a view 
to admission to the bar at the earliest possible 
moment, the cardinal principles of govern- 
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ment and law, a knowledge of which, the author 
rightly believes, is essential to a liberal education 
and to good citizenship under a republican form 
of government. The book fulfills this purpose. 

Supplementing the main part of the volume 
are two papers, now reprinted; one upon the 
Plea of Insanity, and the other upon Literary 
Property. 


THE HicHway Law oF THE STATE oF NEw 
York. Containing all Laws relating to High- 
ways as Amended to the Close of the Legisla- 
tive Session of 1902. With Annotations, 
Forms and Cross References. By H. Noyes 
Greene. Second Edition. By Z. Z. Boyce. 
Albany, N. Y.: Matthew Bender. 1902. 
(xxxvili + 471 pp.) 

This volume, which brings the New York high- 
way laws down to date, is of especial value to 
It treats in 
a satisfactory way the “ Highway Law,” chapter 
nineteen of the General Laws, which deals with 
the powers and duties of highway officers and 
overseers of highways; highway labor and as- 
sessment therefor; laying out, altering and dis- 
continuing highways and laying out private 
roads; bridges; ferries; and county supervision 
of highways. Separate chapters cover the “ good- 
roads” laws,-the grade-crossing laws, and the 
sidepath laws, — these last of so recent date that 
only one case under them has been reported. 


THE ELEMENTS OF THE LAW OF SALES OF 
PERSONAL PROPERTY. By Wm. L. Burdick, 
PhA.D., LZ.B. Chicago: T. H. Flood and 
Company. Igor. (xi+214 pp.) 

Professor Burdick has, in this volume, given 
the law student an excellent presentation of the 
elements of the law of sales of personal property. 
It makes no pretense of being an exhaustive 
study of the subject; but it sets forth clearly 
and concisely the essential principles under the 
law of sales. 

We are glad to note that the author empha- 
sizes the importance of case-reading; he cites 
under each paragraph of the text a few lead- 
ing cases, selected with a view of covering the 
whole subject, when read in connection with the 
text. 
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